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AMENDED AND RESTATED RESOURCE RECOVERY AGREEMENT

THIS AMENDED AND RESTATED RESOURCE RECOVERY AGREEMENT

(the "Agreement") is made and dated as of , 1994, and amends and

restates that certain Resource Recovery ‘Agreement dated as of January 6, 1993 between
LENOIR COUNTY and PITT COUNTY (collectively referred to herein as the
"COUNTIES") and CAROLINA ENERGY, LIMITED PARTNERSHIP (referred to
herein as the "CONTRACTOR"), a Delaware limited partnership, as amended by that
certain Amendment No. 1 dated February 15, 1994, that certain Amendment No. 2 dated
July 11, 1994, and that certain Amendment No. 3 dated July 12, 1994,

RECITALS

The State of North Carolina pursuant to Chapter 130A, Article 9, Part 2A, of the
North Carolina General Statutes (N.C.G.S., §§ 309.01 et seq.) has established a
comprehensive solid waste management program requiring counties to develop plans and
local programs for the reduction of amounts of solid waste in landfills, to include waste
reduction at the generation source, recycling and reuse, composting, incineration with
energy production, and incineration for volume reduction, in that order of preference.
To fulfill such policy the State has established goals to reduce the waste stream to certain
levels solely by waste reduction at the generation source, recycling, reuse, and
composting; reductions beyond such mandatory goals may be achieved by a waste to
energy facility.

While the Counties shall continue to develop and implement plans for waste
reduction at the sources of solid waste generation, primarily through voluntary recycling
at such sources, the Counties estimate that such waste reduction at the source will not
fully meet the aforementioned recycling, reuse, and composting goals nor the overall
policy of reduction goals and will require the establishment of a centralized materials
recovery facility (a "MRF") at which recyclables and reusables can be separated from the

waste stream.
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The Counties further estimate that the costs of modifying and operating landfills
in compliance with the new State solid waste management regulation will require
reduction of disposal into landfills beyond the goals that can be achieved by recycling,
reuse and composting and that such optimum reduction can most efficiently and cost
effectively be accomplished by waste to energy programs.

To assist the Counties to meet the State policy and goals for reduction of disposal
into landfills and to reduce the costs of modifying and operating landfills, the Contractor
has made a proposal for a recycling and waste-to-energy program which will have
multiple benefits.

For this project, the Contractor has agreed to construct and operate a MRF in
Wilson County, North Carolina on a site to be leased from Wilson County, North
Carolina, which MRF would serve Wilson County, North Carolina, the Counties, and
possibly other counties in North Carolina. The Contractor shall also construct and
operate an alternate fuels boiler (the "AFB") on a site to be purchased or leased from
E. I. Du Pont de Nemours in Lenoir County. The AFB will be designed to burn refuse-
derived fuel ("RDF") prepared at the MRF.

The Counties, and private collectors doing business in those counties, will collect
household and commercial solid waste including certain recyclables separated at their
source, the further disposal of which is subject to agreements between sources and the
collectors. Solid Waste, excluding privately recovered materials, shall be transported
to a Transfer Station serving the County, where, after removal of non-combustible waste
and Unacceptable Waste at the MRF, will be trucked by the Contractor to the AFB,
finally processed into RDF and then burned to generate energy. Residues of soil, leaves
and other materials not already being recycled may be processed to produce landfill cover
and/or compost.

Ash from the combustion of waste in an AFB under the provisions of this
Agreement may be provided to cement manufacturers or other users, may be landfilled,

or otherwise processed by the Contractor in an Environmentally Acceptable manner.
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The Counties desire to receive and the Contractor desires to provide Solid Waste

processing and resource recovery services under the terms of this Agreement.

L. DEFINITIONS AND INTERPRETATIONS.

"Acceptable Waste" means any Solid Waste, as herein defined, collected by the
Counties and their Designees, including, without limitation, Municipal Solid Waste, tires
separately delivered, and source separated wood, but\does not include Unacceptable
Waste.

"Affiliate” means any person who would qualify as an affiliate under the definition
thereof promulgated by the U.S. Securities & Exchange Commission, 17 C.F.R.
§230.144(a)(1).

"Aggregate Minimum Commitment” shall mean 90,000 Tons from Pitt County and
40,000 Tons from Lenoir County, of Acceptable Waste for any full Contract Year and
a prorated amount of Acceptable Waste for any Contract Year having less than 365 days.

"Alternate Fuels Boiler” or "AFB" shall mean a facility in which RDF is burned
to produce thermal and/or electrical energy, substantially as described in Exhibit "B"
attached hereto and incorporated herein. '

"Ash” shall mean the remainder from combustion of RDF at the AFB.

"Ash Disposal Site " shall mean a facility or location where Ash from the AFB may
be disposed of in an Environmentally Acceptable manner.

"Commencement Date” means the first date on which all of the conditions
precedent set forth in Article IV of this Agreement shall be satisfied or waived.

"Compostables” means a mixture of items that can be used as a part of a soil
supplement.

"Contract Year” means the period from July 1 of any calendar year through June
30. The last Contract Year shall end on the last day of the term of this Agreement.

"Contractor” means Carolina Energy, Limited Partnership, a Delaware
partnership, and its permitted successors and assigns.

"Counties " means the Counties of Lenoir and Pitt, North Carolina.
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"County” means one of Lenoir or Pitt County.

"Credit Institution” means a bank or other financial institution, or a group of
banks or financial institutions, acting through an agent, severally, or otherwise,
providing debt and/or equity financing, or credit support for debt financing for the MRF
and/or AFB. A

"Designee” or "Designees"” shall mean a Person or Persons authorized or selected
by the Counties at any time to collect Acceptable Waste.

"Disposal Site” means a lawfully permitted and operated landfill or other
Environmentally Acceptable facility to which Acceptable Waste, Residue or Ash is or
may be delivered for ultimate disposal or use.

"Environmentally Acceptable” means meeting or exceeding all applicable federal
government, State of North Carolina, and County laws, ordinances and regulations
relating to the composition, control, disposal, monitoring, reporting and transportation
of atmospheric emissions, Hazardous Waste, liquid discharges, recyclable materials,
RDF, Ash, and other Solid Waste residues from the MRF and AFB.

"Hazardous Waste " means any material defined as a hazardous substance pursuant
to the Comprehensive Environmental Response, Compensation and Liability Act of 1980
(42 U.S.C. §§9601 et seq.), or applicable state laws and the rules, regulations, policies
and guidelines promulgated thereunder, as each may be amended from time to time, or
any waste which, by reason of its composition or characteristics is a toxic substance or
hazardous waste as defined in the Resource Conservation and Recovery Act, (42 U.S.C.
§ 6901 et seq.), as amended, and related federal, state and county laws and regulations,
or in any future additional or substitute federal, state or county laws and regulations
pertaining to the identification, treatment, storage or disposal of toxic substances or
hazardous wastes; any source, special nuclear or by-product material within the meaning
of the Atomic Energy Act of 1954, as amended, and related regulations; low level
radioactive waste, or any other material posing a threat to health or safety or causing
injury to or adversely affecting the operation of the MRF or AFB, including, without

limitation, pathological, medical or biological wastes, septic, cesspool or other human
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wastes, human and animal remains, cleaning fluids, crankcase oils, cutting oils, paints,
acids, caustics, poisons, explosives and drugs. If any governmental agency having
appropriate jurisdiction shall determine that substances which are not, as of the date
hereof, considered harmful, toxic, or dangerous, are in fact harmful, toxic, or dangerous,
or are hazardous or harmful to health, then any such substance shall thereafter constitute
Hazardous Waste for purposes of this Agreement. If all government agencies having
appropriate jurisdiction shall determine that a given substance which, as of the Contract
Date, was deemed to be a Hazardous Waste, is no longer harmful, toxic or dangerous,
then any such substance shall thereafter no longer constitute Hazardous Waste for
purposes of this Agreement.

"Letter of Credit” shall mean a Letter of Credit as defined in Section 7.02.

"Materials Recovery Facility” or "MRF" shall mean the facility in Wilson County
substantially described in Exhibit "A", attached hereto and incorporated herein.

"Municipal Solid Waste" or "MSW" refers to Solid Waste generally consisting of
commercial, residential, industrial and institutional nonhazardous Solid Wastes.

"N.C.G.S." means North Carolina General Statutes.

"Person” means any individual, corporation, partnership, trust, government
agency or other legal entity.

"Recyclable Materials” means those materials that are capable of being recycled
and which would otherwise be processed or disposed of as Solid Waste as defined in
N.C.G.S. § 130A-290(26). Recyclable Materials do not include Compostable Materials.

"Refuse Derived Fuel” or "RDF" shall mean combustible materials derived from
processing operations of the MRF and AFB.

"Recovered Materials” means those materials that have known recycling or
composting potential, can be feasibly recycled or composted, and have been diverted or
removed from the Solid Waste stream for sale, use (other than for energy generation) or
other disposition, or reuse by separation, collection or processing.

"Residue” means the remainder of Acceptable Waste after Recovered Materials

have been removed at the MRF and AFB, other than RDF to be burned at the AFB.
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"Residue Disposal Site” means a lawfully permitted and operated landfill or other
Environmentally Acceptable facility to which Residue is delivered for ultimate disposal
or use. _

"Solid Waste " means unwanted and discarded solid materials including solid waste
as defined in N.C.G.S. § 130A-290(35) but excluding (i) semi-solid and liquid materials
customarily collected and treated in a municipal or county sewage and/or water treatment
system, (ii) any materials excluded from the definition of solid waste in N.C.G.S. §
130A-290(35), and (iii) Recovered Materials that have been obtained from the source of
Solid Waste and disposed of outside the purview of this Agreement.

"State” means the State of North Carolina.

"Transfer Stations " shall mean transfer stations to be constructed and operated by
each County pursuant to Agreements for Construction and Operation of Transfer Station
between each County and Contractor. Any reference to a particular Transfer Station
shall mean the Transfer Station then serving the particular County.

"Ton” means a "short ton" of 2,000 pounds. ‘

"Unacceptable Waste" means (i) explosives, Hazardous Waste, motor vehicles,
liquid and semi-liquid wastes, other than such insignificant quantities of the foregoing
as are customarily found in normal household and commercial waste and as are permitted
by law to be treated and disposed of in facilities not specifically permitted or licensed to
treat or dispose of such materials; (ii) any item either smoldering or on fire; (iii) non-
combustible construction materials and demolition debris, including masonry, brick and
stone, structural steel, re-bar, and structural shapes; (iv) all other items of waste which,
at the time of delivery to the MRF or a Residue Disposal Site, would normally not be
disposed of in a sanitary landfill, as set forth in the Solid Waste Management Ordinance
and regulations of the County Solid Waste Management Department promulgated
thereunder of each County (as may be in effect from time to time, subject to Section
16.02), and (v) any other items of waste which are prohibited by any judicial decision,

order or action of any federal, State or county government or any agency thereof, or any
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other regulatory authority, or any applicable law or regulation, from being processed by
the MRF or at the AFB.

"Uncontrollable Circumstances"” shall have the meaning assigned in Article V of

this Agreement.

II.
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DUTIES OF CONTRACTOR.
2.01 Overview of Contractor’s Duties.

(@) The Contractor shall prepare the site for, construct and operate the
MREF in an Environmentally Acceptable manner, obtaining all necessary permits,
at its sole expense. The AFB shall be designed and constructed with a capacity
to process no less than 160,000 Tons of RDF per year (based on an assumed BTU
content of 6,000 BTUs per pound of RDF). The MRF will have a design capacity
that will provide for the processing of at least 200% of the minimum Tons per
year of Acceptable Waste stated for each County in Section 6.03. So long as and
to the extent it is economically feasible to the Contractor and environmentally
positive, the MRF and AFB shall recover Compostable Materials and Recyclable
Materials present in the Solid Waste received from the Counties, their Designees
and other sources permitted by this Agreement, including, but not limited to the
following: aluminum cans, ferrous and bimetal products, corrugated paper, glass,
plastics and newspaper. Notwithstanding the foregoing, the Contractor agrees not
to dispose of aluminum and ferrous Recovered Materials by landfill deposit. For
each Contract Year, in conjunction with the development of the annual Operating
Plan provided for in Section 2.10, the Counties and the Contractor shall develop
an annual recycling and composting plan. In developing such plan they shall
consider market conditions for Recyclable Materials and the economic feasibility
of recovering same in an environmentally positive manner and market conditions
and other uses (such as landfill cover) for Compostable Materials, the current
State goals for reduction of landfill disposal, the amount of recycling and

composting being accomplished outside the purview of this Agreement that can be




counted against goal attainment, and the benefit of recovering Recyclable
Materials and Compostable Materials at the MRF and AFB to meet such goals.
The Contractor will participate with the Counties in seeking to adopt an annual
recycling and composting plan that will permit the Counties to meet mandatory
state recycling and composting goals. If it appears that due to market conditions
for Recyclable Materials or Compostable Materials recovered at the MRF the State
goals for the forthcoming Contract Year may not be met, the following actions
shall be taken: (1) the Counties shall make a good faith, reasonable effort to
increase the amount of recycling and composting accomplished outside the purview
of the Agreement by voluntary or mandatory resource recovery programs; and 2)
the Counties, supported by the Contractor, shall make a good faith best effort to
obtain a waiver either of the State goals for such year to the extent of the
estimated shortfall or of the imposition of penalties for failure to meet such goals.

(b)  After the Commencement Date, the Contractor shall process and
either recycle or otherwise dispose of all Acceptable Waste delivered to the
Contractor at the Transfer Stations by the Counties or their Designees up to the
maximum stated in Section 2.02 regardless of the mechanical status of the MRF
or AFB, unless the MRF or the AFB is unable to operate due to factors
constituting Uncontrollable Circumstances. The County shall use its best efforts
to identify and reject, prior to unloading Unacceptable Waste delivered by each
County or their Designees to the Transfer Station or the MRF; provided, however,
that if undiscovered Unacceptable Waste is accepted and after unloading the
Transfer Station or the MRF such Waste is identified as Unacceptable Waste,
Contractor shall separate and dispose of such Unacceptable Waste in an
Environmentally Acceptable manner subject to reimbursement by each County only
to the extent set forth in Section 2.03(b)(iii)(A).

(c)  The Contractor shall equip the MRF and AFB with emission controls

designed to insure that the MRF and AFB each operate in an Environmentally
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Acceptable manner and comply with all applicable laws and regulations governing

water quality, air quality, Solid and Hazardous Waste, odor and noise emissions.

(d) The Contractor shall obtain a site for, construct and operate the
AFB. The Contractor shall install the "Best Available Control Technology" for
air emissions at the AFB and shaH insure that the AFB complies with all laws and
regulations regulating air emissions. The Contractor shall assure proper use or
disposal of Ash from the AFB at an Ash Disposal Site or otherwise in an
Environmentally Acceptable place and manner.

()  The Contractor shall design and operate the transportation system
used to convey Waste from the Transfer Stations to the MRF and to convey RDF
from the MRF to the AFB in a manner which is Environmentally Acceptable and
which will prevent unnecessary disruption of existing urban transportation
systems.

2.02 Acceptance of Acceptable Waste. It is the intent of the parties that
sufficient Acceptable Waste be provided to allow the AFB to operate at full capacity,
which, depending on BTU values, may be up to 192,000 Tons of RDF per year.
Accordingly, the parties agree that the Contractor may accept at the AFB sufficient RDF
from Acceptable Waste generated in North Carolina to enable the AFB to operate at full
capacity; provided, however, that the Contractor may accept at the AFB RDF from
Acceptable Waste from other sources in North Carolina only to the extent that such
acceptance does not prevent the Contractor from processing at the AFB all of the RDF
which results from processing at the MRF all of the Acceptable Waste that the Counties
and their Designees are entitled to deliver pursuant to this Section 2.02. The Contractor
shall accept and process at the MRF Acceptable Waste delivered to the Contractor at the
Transfer Stations by the Counties or their Designees; provided, however, that the
Contractor shall not be required to accept in any seven consecutive day period more than

2,850 Tons from Pitt County or 1,500 Tons from Lenoir County.
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2.03 Right of Contractor to Reject Certain Waste; Handling of Unacceptable

' Waste.

obligation to transport or dispose of, any of the following Solid Wastes (including

(a) The Contractor shall have the right to reject, and shall have no

Waste transported to the MRF from a Transfer Station by the Contractor):

i) Unacceptable Waste, it being agreed that in the event the
Contractor determines that a load of Solid Waste contains both Acceptable
and Unacceptable Solid Waste, it shall be entitled to reject and prevent the
loading at a Transfer Station and/or unloading at a MRF of the entire load
unless the Unacceptable Waste can reasonably be segregated and handled
pursuant to Section 2.03(b) below;

(ii)  Solid Waste in excess of the limits set forth in Section 2.02,
if the MRF then serving the County is unable for any reason to receive and
process such amounts; and

(iif)  Solid Waste not reasonably transportable (because of size,
consistency or other physical characteristics) in at least twenty (20) ton

. loads.
(b)  Handling of Unacceptable Waste.

(i) The Contractor and the Counties shall adhere to the Solid
Waste segregation and screening procedures set forth in the Annual
Operating Plan.

(ii) The Contractor shall, in an Environmentally Acceptable
manner, separate, store, process and dispose of any Unacceptable Waste
brought to the MRF (and not rejected by the Contractor) and not identified
by the Contractor as such until after unloading from the delivery vehicle.
Upon the request of any County, Contractor shall furnish evidence
satisfactory to the requesting County of the Contractor’s proper disposal of
Unacceptable Waste delivered to the MRF.
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(iif)  The costs incurred by the Contractor for separation, storage,
processing, removal from the MRF, and Environmentally Acceptable
disposai of Unacceptable Waste that has been unloaded at the MRF shall be
borne as follows:

(A)  If such Unacceptable Waste was delivered by a County
or its Designee to the Contractor at the Transfer Station and was
detected prior to the time such Unacceptable Waste left the MRF
tipping floor, such County of origin shall reimburse, or shall cause
its Designee of origin to reimburse, the Contractor for such disposal
costs. Notwithstanding the foregoing, if, after leaving the tipping
floor, Unacceptable Waste is identified and the source is identified
to the reasonable satisfaction of the Contractor and the County (or
its Designee) claimed to have delivered such Unacceptable Waste,
then such County shall reimburse, or cause its designee of origin to
reimburse, the Contractor for such disposal costs. The Contractor
may invoice the Counties not more frequently than monthly for
reimbursement of such costs.

(B) In all other cases, the Counties shall have no
responsibility for such costs.

2.04 Delivery by Other Persons. The Contractor is not required to accept
deliveries of Solid Waste from any Person other than the Counties or their Designees.
2.05 Regulatory Requirements.

(@)  Permits and Licenses. The Contractor shall be responsible, at its
own expense, for obtaining and maintaining compliance under, and obtaining any
necessary extensions of, all permits, licenses, zoning ordinances, and other
federal, state and county approvals, including those related to air and water
pollution, solid waste, siting, land use, wetlands, flood plain, noise, odor, and
building, which may be necessary for transportation of Acceptable Waste from the

Transfer Station to the MRF and for the construction, operation, maintenance and
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repair of the MRF and the AFB. If an administrative agency, department,

. authority, political subdivision or other instrumentality to which an application for
a permit required for the transportation of Acceptable Waste from the Transfer
Station to the MRF or for the operation, maintenance or repair of the MRF or the
AFB fails to take action, whether or not a specific time limitation for such action
is prescribed by law, the failure to act shall be treated as an Uncontrollable
Circumstance if the failure to act has a material adverse effect on the ability of the
Contractor or the Counties to satisfy their obligations under this Agreement. Any
applicable time limitation shall be deemed to have commenced on the date when
the appropriate application and all related information called for by the application
have been filed and any other prerequisites established by the applicable statutes
and regulations have been met.

(b)  Adherence to Law. The Contractor shall transport the Acceptable
Waste from the Transfer Station to the MRF, and shall design, construct and
operate the MRF and the AFB, in a manner which shall not violate any applicable
law, ordinance, rule, regulation, order, permit, or license of any federal, state or

. county agency, court or other governmental body, notwithstanding any change in
law, and shall be responsible for any fines or penalties resulting from any failure
to do so.

() Inspection by Counties. The Contractor shall permit duly appointed
officials of each County to have access to and entry upon vehicles transporting
Solid Waste from the Transfer Station to the MRF at any time within regular
Transfer Station operating hours, and access to and entry upon the MRF at any
time during regular MRF operating hours to inspect such vehicles and the MRF
for the purpose of evaluating the Contractor’s compliance with the terms of this
Agreement. Such inspectors shall comply with the reasonable rules adopted by the
Contractor including those relating to the safety of persons operating the vehicles
or present on the MRF and the protection of the Contractor’s proprietary

information but no such rule may be used to deny the inspectors reasonable access
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to the vehicles or to the MRF unless such access would violate any applicable law,
. ordinance or regulation. Inspections shall be controlled by agreements between
the MRF supervisor and the Department Director as set forth in the Annual

Operating Plan. Such inspections by each County shall be for the purpose of

verifying compliance with the terms of this Agreement only and shall not grant or

permit any County to direct, control or supervise the operations of the Contractor.

The exercise by any County of its right of inspection shall not be deemed to be the

exercise by any County of any direction, control or power of control over the

vehicles, the MRF, or the operations of the Contractor.
Upon written request from either the Pitt County or Lenoir County

Manager, Contractor will make available the most recent AFB emissions report

filed with Department of Environment, Health and Natural Resources. In

addition, Contractor will provide access to its Continuous Emissions Monitoring

(CEM) data. Such data will be made available to the Pitt County or Lenoir

County Managers or their authorized designees during regular business hours upon

reasonable notice and request. Either the Pitt County Manager or the Lenoir

. County Manager may also request that CEM data be provided to the Community

Advisory Group of the County for dissemination to concerned citizens, and

Contractor shall promptly provide same.

2.06 Financial Responsibility. Except as otherwise provided in this Agreement,
the Contractor shall provide and pay for all of the labor, services, parts, supplies,
utilities, and other resources other than Acceptable Waste required for the Contractor to
transport Acceptable Waste from the Transfer Station to a MRF and to operate and
maintain the MRF and the AFB in accordance with the requirements of this Agreement
and all applicable laws, ordinances, rules, regulations, orders, permits, licenses and
governmental approvals. Notwithstanding the foregoing, the requirements of Article VII
may not be altered by ordinance or other legislation of the Counties.

2.07 Maintenance. Throughout the term of this Agreement, the Contractor shall

take all action necessary to ensure that vehicles used by it to transport Acceptable Waste
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from the Transfer Station to the MRF, the MRF, and the AFB at all times meet and
conform to good engineering and operating practices. Maintenance shall include the
performance of all necessary upkeep, repairs and replacement. The Contractor shall
plan, schedule, and perform preventive maintenance to such vehicles, the MRF, and the
AFB in accordance with the Annual Operating Plan to ensure minimum downtime to the
extent practicable.

2.08 Safety Precautions. In compliance with applicable federal, state and county
regulations, the Contractor shall initiate, maintain and supervise safety precautions and
programs in connection with the operation and maintenance of the vehicles transporting
Acceptable Waste from the Transfer Station to the MRF, and in connection with the
operation and maintenance of the MRF and the AFB.

2.09 Transportation. The Contractor shall arrange for transportation of all
unprocessed Solid Waste accepted by the Contractor at the Transfer Stations and all
products of Solid Waste separation and processing from the MRF to recyclables
purchasers, to the AFB, or to Disposal Sites, as appropriate.

2.10 Annual Operating Plan. The Contractor, in conjunction with the Counties,
shall establish at least thirty (30) days prior to the commencement of each Contract Year
a detailed service plan (the "Annual Operating Plan") for the MRF. The Annual
Operating Plan shall set forth the Contractor’s estimates of planned down time, estimated
scheduled and unscheduled outage time based on previous experience, and major
equipment replacements. The Annual Operating Plan shall include, but not be limited
to, scheduled maintenance and repair in accordance with Section 2.07, daily schedules
of operations, specifications for delivery vehicles, fee schedules for the Contractor’s
handling of Unacceptable Wastes, staffing requirements, record keeping and scale
operation procedures, and Solid Waste segregation and screening procedures. In the
event that prior to the first day of any Contract Year, the Contractor and either County
shall have been unable to develop a plan satisfactory to both parties, the Annual
Operating Plan for the previous Contract Year shall remain in effect until such time as

agreement is reached for that County. In the event that an agreement cannot be reached
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within six (6) months after the beginning of the Contract Year, the dispute shall be

subject to the dispute resolution procedures described in Section 8.05 hereof. The

Contractor and either County may revise the Annual Operating Plan for the then current

Contract Year at any time by mutual consent, which shall not be unreasonably withheld.
2.11 Unscheduled Outages. -

(@ In the event of any unplanned cessation of the transportation of
Acceptable Waste to a MRF or any unplanned outage of the MRF, the Contractor
shall: (i) use all reasonable efforts to resume full normal transportation of
Acceptable Waste to a MRF, or to resume full normal operations of the MRF, as
the case may be, as quickly as possible, and (ii) arrange for interim transportation,
processing, or disposal, as the case may be, of all Acceptable Waste in an
Environmentally Acceptable manner. The Counties and their Designees shall, at
the direction of the Contractor, divert all Acceptable Waste which the Contractor
is unable to accept at the MRF to another materials recovery facility or another
Disposal Site acceptable the Counties. All fees payable pursuant to Article VI
shall be payable with respect to such diverted Acceptable Waste only to the extent
that such waste is processed by the Contractor, and the Counties shall receive
credit toward its Aggregate Minimum commitment for such diverted Acceptable
Waste. If such waste is disposed of without processing by the MRF due to an
outage the Counties will not be billed for the disposal of such unprocessed
Acceptable Waste, but the Counties will continue to receive credit toward their
Aggregate Minimum Commitment for such diverted Acceptable Waste.

(b) In the event of an unscheduled outage of the AFB, the Contractor
shall continue to receive, recycle and process Acceptable Waste at the MRF, and
shall store or dispose of the Waste or RDF in compliance with all operating
permits and otherwise in an Environmentally Acceptable manner.

2.12 Records.
(@)  The Contractor shall operate and maintain a motor truck scale at the

MRF then serving the County, calibrated at least quarterly to the accuracy
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required by the State for public weighing facilities and shall weigh all vehicles
. delivering Solid Waste to such MRF. Each vehicle will be weighed, with the date,
time, truck identification and weights (loaded and unloaded) to be entered on a
weight record. The scale records Will be used as a basis for calculating fees,
charges and credits under this Agreement. If the weighing facility at the MRF is
out of service, the Contractor shall, subject to any applicable state regulation,
either obtain alternate temporary weighing capability or estimate the quantity of
Acceptable Waste delivered on the basis of truck volumes and estimated data based

on pertinent historical information.
(b)  The Contractor shall maintain daily records of the total Acceptable
Waste tonnage received from each County and any Designee at the MRF and of
all Unacceptable Waste and other materials leaving each MRF. Such daily records
shall include detailed and summary listings of tonnage received from each County
and their Designee(s) and each other source delivering Solid Waste to the MREF,
the estimated amount of such Solid Waste rejected as being other than Acceptable
Waste, and such other records as are necessary to implement the provisions of this
. Agreement. Summary information for each month shall be provided to each
County within ten (10) days after the end of such month. Copies of all daily
records and weight tickets shall be maintained by the Contractor for a period of
at least three (3) years, or for such longer period required by law, and shall be
made available for inspection by each County during normal business hours upon
reasonable notice. In the event a County is required by applicable law or
regulation to file reports pertaining to the operation of the MRF or equipment or
facilities thereof, the Contractor shall provide such County with the information

required to compile such reports.

2.13 Indemnification. The Contractor will protect, indemnify and hold each
County harmless from and against all liabilities, actions, damages, claims, demands,
judgments, losses, defense costs, expenses or suits against such County including

reasonable attorneys’ fees, and will, if requested, defend the Counties in any suit,
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including appeals, for personal and bodily injury to, or death of, any person or persons,
loss or damage to property (including environmental damage), or civil or criminal fines
or penalties, (i) to the extent caused by the wilful misconduct or negligent acts, errors
or omissions of the Contractor, its agents, employees, contractors or subcontractors, or
(ii) no matter how or by whom caused,-occurring on the premises of the MRF or AFB
and not caused by the wilful misconduct or negligent acts, errors or omissions of the
County or its employees, agents or representatives. The Counties shall promptly notify
the Contractor of the assertion of any claim against which it asserts a right to be
indemnified hereunder; shall, at their option, give the Contractor the opportunity to
defend such claim; and shall not settle such claim without the approval of the Contractor,
which approval shall not be unreasonably withheld. These indemnification provisions are
for the protection of each County only, do not apply to claims of a County itself against
the Contractor under this Agreement or any related agreement, and shall not create any
benefit or liability to third parties.

2.14 Insurance. The Contractor shall maintain the insurance called for under
Section 7.01 and shall name the Counties as additional insured parties as required under
Section 7.04.

2.15 Notification of Pending Amendment. The Contractor shall notify the
Counties as soon as practicable of any proposed amendment hereof, including any
amendment related to the requirements of the Credit Institution under Section 4.04.

2.16 MSW Reduction Guarantee. In addition to the reports required under
Section 2.12, the Contractor will provide a monthly recycling report to the Counties
reporting the total Solid Waste reduction as defined under North Carolina solid waste
management laws and regulations as adopted, amended and effective January 1, 1994.
Such reduction, stated as a percentage of total Acceptable Waste delivered to the
Contractor at the Transfer Stations by the Counties for that month (except as revised as
provided below), is referred to herein as the "Reduction Percentage." The form of the
report will be as mutually agreed by the Contractor and the Counties. The Contractor

hereby guarantees that the Reduction Percentage from the recycling of paper, plastics,
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metals, glass or materials beneficially used as ground cover or aggregate fill but
excluding materials that are composted, stated on an annual basis for each Contract Year,
shall be no less than 12.5%; provided, however, that if recyclable materials other than
compostable materials are removed from MSW delivered to the Contractor prior to
delivery thereto, then the amount of sueh recyclable materials removed from the Solid
Waste shall be added to the total Solid Waste reduction in computing the Reduction
Percentage. If the Contractor fails to meet the guaranteed Reduction Percentage, then
(as the Counties’ sole remedy) the Contractor shall pay the Counties fees equal to the
per-Ton fees then in effect under Sections 6.01 and 6.02 hereof for each Ton by which
the total Solid Waste reduction failed to meet the guaranteed Reduction Percentage; but
in no event shall payments to the Counties exceed for any Contract Year an amount equal
to ten percent (10%) of the fees paid by the Counties to the Contractor pursuant to
Sections 6.01 and 6.02 below for such Contract Year. The parties hereto expect that
beginning June 30, 2001, a 10% credit will be allowed in computing the total Solid Waste
reduction for materials burned to generate energy; in such case and at such time as such
increase comes into effect, the Contractor guarantees that the Reduction Percentage shall

increase t0 22.5%.

III. DUTIES OF THE COUNTIES.

3.01 Delivery of Acceptable Solid Waste; Aggregate Minimum Commitment.
Commencing on the Commencement Date and continuing throughout the term of this
Agreement, each County shall deliver or cause to be delivered to the Contractor at the
Transfer Station its Aggregate Minimum Commitment during each Contract Year, plus,
to the extent the MRF has the capacity to accept such Solid Waste, any additional
Acceptable Waste collected for disposal by each County and its Designees during each
Contract Year subject to the Contractor’s right to reject the Counties’ deliveries in excess
of aggregate amounts stated in Section 2.02. For purposes of this Section 3.01,
Acceptable Waste is deemed to be "collected for disposal” if it is presently being

delivered to a landfill or to a general materials recovery facility.
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3.02 Computation of Aggregate Minimum Commitment.

(@)  Amounts Included in Computation of Aggregate Minimum
Commitment. Each County shall receive credit toward meeting its Aggregate
Minimum Commitments for all Acceptable Waste delivered by such County and
its Designees and accepted by the Contractor at the Transfer Station, or to any
other destination specified by the Contractor as described in Section 2.11.

(b)  Amounts Not Included in Computation of Aggregate Minimum
Commitment. A County shall receive no credit toward meeting its Aggregate
Minimum Commitment for any Solid Waste properly rejected by the Contractor
in accordance with Section 2.03 hereof.

3.03 Acceptable Waste for Testing. After completion of construction of the
MREF and prior to the Commencement Date, on the Contractor’s request, each County
shall provide individual truckloads or similar small quantities of Acceptable Waste to the
Contractor for the purpose of testing the MRF, at no cost to any of the Counties.

3.04 Reduction in Payment to Counties. Each County agrees with the
Contractor that it will allow the Contractor to recoup any liabilities, actions, damages,
claims, demands, judgments, losses, defense costs, expenses, or suits, including
reasonable attorneys’ fees, for personal and bodily injury to, or death of, any person or
persons, loss or damage to property, or civil or criminal fines or penalties, to the extent
caused by the willful misconduct or negligent acts, errors or omissions of such County,
its agents, or employees acting within the scope of their employment (herein the
"Losses"). The Contractor shall promptly notify such County of the assertion of any
claim against which it asserts a right of recoupment hereunder and shall not settle such
claim without the approval of such County, which approval shall not be unreasonably
withheld. The above provisions are for the protection of the Contractor only, do not
apply to claims of the Contractor against any County under this Agreement or any related
agreements, and shall not create any benefit or liability to third parties.

3.05 Solid Waste Flow Ordinances. On or prior to December 31, 1995, or at

such later date permitted by the Contractor, unless the Counties are not the appropriate
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authority therefor, the Counties shall each promulgate and enforce waste flow control
ordinances mandating that all MSW, up to the maximum tonnages specified in Section
2.02 hereof, generated in each of the Counties after the Commencement Date and
thereafter so long as this Agreement is not terminated, shall be delivered exclusively to
the Contractor under this Agreement, excluding Unacceptable Waste and Recovered
Materials that have been separated at the source and disposed of outside the purview of
this Agreement. The Contractor shall notify the Counties that they are, or are not, the
appropriate authority not less than forty-five (45) days prior to December 31, 1995, or
such later date permitted by Contractor for the passage of such waste flow control
ordinances. Such ordinances shall be consistent with law and court rulings.

3.06 Contractor Permits and Licenses. Subject to its obligations to provide for
the health and safety of its citizens and to other limitations required by law, the Counties
agree to use their best efforts to aid Contractor in obtaining the permits and licenses
referenced in Section 2.05(a).
1V. CONDITIONS PRECEDENT TO OPERATIONS.

The obligations of the Counties to commence delivery, and of the Contractor to
commence processing, of Acceptable Waste, are conditional upon the occurrence of all
of the following:

4.01 The Contractor shall have obtained a Steam Purchase Agreement
satisfactory to it in its sole discretion for the sale of steam to be produced at the AFB to
E. I. Du Pont de Nemours & Company ("Du Pont"), and shall have provided evidence
thereof to the Counties.

4.02 The Contractor shall have obtained all environm