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July 18, 2006

Mr. Ed. Mussler

Branch Head, Solid Waste Section
Division of Waste Management
1646 Mail Services Center
Raleigh, NC 27699-1646

Re:  Johnsonv. Hyde County, Hyde County # 04 CVS 64, 04 CVS 65%¢.

4(, .
\'%*”4

\____
—

Dear Ed:
Per our conversation earlier this week, please find enclosed copies of the

documents filed in the above-captioned lawsuit. Although the judge has yet to issue his
formal ruling, these documents should at least provide you with the facts of the case.
Please feel free to call me with any questions.

Sincerely,

THE BROUGH LAW FIRM

///.CL /"1}///’%} ’:‘f ¥

T.C. Morphis, Jr.
TCMjr:jop
Enclosure

cC: Mr. James Johnson (w/out enclosure)



STATE OF NORTH CAROLINA

HYDE County

M/

Fie NO.
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tn The General Court Of Justice
] District [x] Superior Court Division

Name Of Piaintiff

fames E. Johnson
|ss

_ Cl
] avlas

City. State, Zip

VERSUS

VIL SUMMONS
AND PLURIES SUMMONS

G.S. TA-1, Rules 3, 4

Name Uf Defendant(s}

Hyde County and the

L
Date Criginal SUmmans lssued;

Date(s) Subsequent Summans
Hyde County Board of Commissioners ‘

es} Issued

To Each Of The Defendant(s} Named Below:

Narne Ang Address OF Defendant 1 Name And Address Of Defend

Hyde County

¢/o Don Davenport

Hyde County Manager

P.O. Box 188 ‘
Swan Quarter, NC 27885-0188

ant 2

A Civit Action Has Been Commenced Against You! o

You are notified to appear and answer the complaint of the plaintiff as follows:
1. Serve a copy of your written answer to the complaint upon the plaintiff or plain

plaintiff's last known address, and

2. File the original of the written answer with the Clerk of Superior Court of the cc

if you fail to answer the complaint, the plaintiff will apply to the Court for the relief

unty named above.

tiff's attorney within thirty (30) days
after you have been served. You may serve your answer by delivering a copy te the plaintiff or by mailing it to the

demanded in the complaint,

Name And Address OF Plaintift' s Attorney (i None. Address OF Plaintift]
Michael B. Brough

Date Issued

3-3-e\

Time

3.0

0 Am MPM

T.C. Morphis, Jr.
Brough Law Firm
1829 E. Franklin Street, Suite 800-A

~

gnature Q

B Y

Chapel Hill, NC 27514 0 oepy¥sc U

assistant ¢ O[] Clerk Of Superior Court

D ENDORSEMENT Date Of Endorsement Time D AM D oM
This Summons was originally issued on the date gt
indicated above and returned not served, At the
request of the plaintiff, the time within which ‘
] osputy csC [} Assistant €5C ] cterk Of Superior Court

this Summons must be served is extended sixty (60).
days. :

"mandatory arbitration, and, if so. what procedure is to be followed.

AOQC-CV-100, Rev. 10/01
o 2007 Administrative Office of the Courts

. {Qver)

NOTE TO PARTIES: Many counties have MANDATORY ARBITRATION pragrams in which most cases where the amount in controversy is
$15,000 or less are heard by an arbitrator before a trial. The parties will be notified if this case is assigned for.



: . _ St ~ RETURN OF SERVICE B
I certify that this Summeons and a copy of the compiaint were received and served as follows:

DEFENDANT 1

Late Ser|

" ! .Tnme Served _ me OF Defagdant f
0 1[4 Oav @ [\, wm%@\l/de (o MA)A?)Q(
@ By delivering to the defendant narmed above a_‘t:__o‘py of the summons an@_ complaint, E o

(O By teaving a copy of the summons and complaint at the dwelling house or usual place of abode of the defendant named
ahove with a person of suitable age and discretion then residing therein.

[J As the defendant is a corporation, service was effected by delivering a copy of the summons and complaint to the
person named below. ' )

Name And A&ﬁtsspf Persan Wil Whom Coples Left [if &orparal::én, give title of person copies fert with)

O - Other manner of service (specify)

£

' D. Defendént WAS NOT served for the following reason:

DEFENDANT 2 -

Oate Served _A Time Served Name Of Defendant

Oam Oem

[ By delivering to the defendant named above a copy of the summons and complaint.

(O By leaving a copy of the summons and complaint at the dwelling house or usual place of abode of the defendant named
_above with a person of suitable age and discretion then residing therein.

(O As the defendant is a corporation; service was effected by delivering a copy of the summons and complaint to the
person named below. ‘ '

Name And Address OF Persony With Whorm Copies Left (i Corporation, give title of person copies feft with)

0O Oth_er. manner of service (specify)

[ - Defendant WAS NOT served for the following reason.

Service Fee Paid : ngnaw‘ Sherirf. %wﬂ
$ / i : - A ) / IS

| D.zfte Recerved q /{ 0 b &/ | - Naime OT Shebifl (f.m % L)D AJ&Q’{ ;

llae .%um élglo/os[ | County orsnm\'éé

A ’

AOC-CV-100, Side Twa, Rev, 10/01
© 2001 Administrative Office of the Courts




IN THE GENERAL COURT OF JUSTICE

HYDE COUNTY

NORTH CAROLINA
SUPERIOR COYRT DIVISION
HYDE COUNTY 04 CVS
2oL D
N I
JAMES E. JOHNSON, ) I 5 e
[ s
H : ) o™y m ""‘P‘i
Plaintiff. ) & W o
) COMPLAINT B :
V. ) == ":E g
) Sow
) o B
) }
)

Defendant.

Plaintiff, complaining of Defendant, states as follows:

1. The Plaintiff, James E. Johnson, owns two adjacent tracts of land located along

the Intracoastal Waterway in Hyde County, North Cavolina. A true and accurate copy of the

deed to Plaintiff’s property, which gives the location and legal description of Plaintiff’s property,

has been attached as Exhibit A.

2 Defendant, Hyde County (the County), is a body politic and corporate organized

pursuant to N.C.G.S. Chapter 153A, Article 2. The Hyde County Board of Commissioners (the

Board) is the elected governing body of the County and is authorized pursuant to N.C.G.S. §

153A-12 to act on behalf of the County.

3. Jurisdiction over this cause is vested in this Court by virtue of N.C.G.S. § 1-253.

4. Venue is proper in this Court by virtue of N.C.G.S. § 1-82.
S. Although the County does not have countywide zoning, it has adopted a
countywide Flood Damage Prevention Ordinance. Under Section E. of the Flood Damage -

Prevention Ordinance, the County may grant variances from the requirements of the ordinance if

certain conditions are met.



6. On Tuly 19, 2004, Mr. Simon Rich and Mr. Norbert Hector, speaking on behalf of
Alligator River Recycling, LLC (Alligator), presented a proposal to the Board to build in Hyde
County a construction and demolition débris solid waste disposall facility, consisting of a marine
terminal, recycling operatioﬁ, and construction and demolition debris landfill (the "recycling and
fandfill project”). The recycling and landfill project would be built on a tract of land identified
on Hyde County map No. 03905-G5-1 and further identified as account No. 202447 05698. A
sighnificant portion of the proposed recycling and landfill project is proposed to be located within
the area designated as the one hundred-year floodplain under the Flood Damage Prevention
Ordinance. The Board voted unanimously to approve the proposal.

7. At the same July 19" meeting and immediately after its vote on the proposed
recycling and landfill project, the Board voted to send a letter to the North Carolina Department
of Crime and Public Safety stating that the County intended to grant Alligator a variance from
the County Flood Damage Prevention Ordinance for the proposed recycling and landfill project.
Specifically, the County intended to grant a vartance that would allow the siting of the proposed
recycling and [andfill project within a one hundred-year floodplain. Without the variance, the
recycling and landfill project could not be sited in the one hundred-year floodplain.

8. At its August 2, 2004 meeting, the Board opened a public hearing on Alligator’s
varfance request and then listened to a presentation by Mr. Rich, Mr. Dan Moore, Mr. Tom
Terrell and Mr. Chris Rouge regarding the request. After closing the public hearing, the Board
unanimously voted 1) to adopt as its findings the evidence offered through both Alligator’s oral
presentation and the written materials submitted to the Board; 2) to find that the applic‘ant had

met its evidentiary burden regarding the issuance of the variance; and 3) to grant the variance

-3



thirty davs after the notice of intent had been given to the NC Department of Crime Control and

Public Safety.

9.~ Flood Damage Prevention Ordinance Section E.(8)c)t1) requires that
“[v]anances shall only be issued upon . . . ii) a determination that failure to grant the vartance

would result in exceptional hardship.”

10, Upon information and belief. nowhere, either oraliv or in writing, has Alligator
demonstrated that a dental of the variance from the Flood Damage Prevention Ordinance would
result in an exceptional hardship to the owner of the property on which the recycling and landfill
project is proposed to be located. Nor does any evidence exist that would demonstrate that the
owner ot the property in question would suffer exceptional hardship within the meaning of the
ordinance if the requested variance 1s not granted. Accordinglv. the Board’s issuance of the
variance is inconsistent with the ordinance and 1s therefore legally erroneous and void.

11 Plaintiff’s property is located directly across the Iniracoastal Waterway from the
site of the proposed recycling and landfill project. Plaintiff has a vacation home located 1n his
property. situated at such a point that the activities of the recyeling and landfill project will
interfere with Plaintiff's peaceful enjoyment of his property and will lower the value of this
property. Accordingly, Plaintiff has a specific personal and legal interest in the granting of this
variance. and will suffer special damages as a result of the granting of this variance and the
construction of the proposed recycling and landfill project. Therefore, Plaintiff has standing to
bring this action.

WHEREFORE, Plaintiff respectfully pray that this Court

. Declare void and of no effect the resolution purporting to grant the variance

described above; and



2. Grant the Plaintiff such other and further relief as to the Court seems just and
proper.

This the 3¢2* day of August, 2004

THE BROUGH LAW FIRM

u’:/\;e/ /%‘m}*f /f-'/ Tff/‘"}’/'
Michael B. Brough
N.C. State Bar # 06053

T.C. Morphis’, Jr.

N.C. State Bar # 28699

1829 E. Franklin Street, Suite 800-A
Chapel Hill, North Carolina 27514
(919) 929-3905

Attorneys for Plamntiff
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Those two (2] certain tracts or pascels of land, more particylarly
deacribed as follows:

TRACT NO. ONE:

Beginning at a concrete marker in the South boundary line of
the Intracoastal wWaterway Canal right of way located at a
point standing in the division line between lands now or
formerly claimed by the J. C. Simmonsg heirs and others and
the parcel of lsnd being hereby csnveyed: :hence running
from said beginning point (shown on map hereinafter reflerred
to0 as "1%), Scuth 02* 493' weskt 50.1 feet to an iron marker
standing im said division line above wenticned; thence
running South 85* 0&' Easzt 1684.% feet to a point now por
formerly marked by & black gum with am ireon marker setting
beside the guns, being the beginning point of the William
Cahoon Grant: thance running Socuth 04° 4 West 495.2 feet
to » railroad iron marker; thence running Scuth £7° 57' Tast
2012.9 feet to a rallroad iron marker on the North bank of
Alligator River; thence running South 09" 23* West 3213.3
feet to & point in the center line of the Dyke Line Canal
and in the Northeast corner of "Tract No. One” shown on said
map, which point is witnessed by iron pipes on the North and
S5outh banrs of the canal; thence running North 89® 5Q' S0°
West along the center of the Dyke Line Canal 4025.4 feet to
& point in the Norchwest corner of "Tract No. One® shown on
said map, which point is witnesssd by an iron pipe in the
South bank ©of the canal:; thence running South 09 16' 10"
West to and 3long the center of a drainage diveh, which is
alang the Northwest side of "fract No. One” shown on said
map, 6421 feet to 8 point witnessed by an iron pipe on the
est bank of said cdrainage diech; thence running Sceuth 71°
22' 10" VWesc along the center lins of another ditch, which
is the northward line of "Tract No. Two™ shown &n said map,
4436.25 feat to an iron pipe located 2 feet West of the West
Lank of another ditch; thence runmning South 11® 14' 10" West
along the northwes:tward line of "Tract Ho. Two™ shown an
said map, which runs parallel with and 2 feet Wast of »
diteh, 3186.4 feet to an iron pipe in the MNorth or Northwest
line of the W. B. Nixon tract of land; thence running Sguth
64° 20' West 151 feet to an iron pipe; thence running South
20° 07" East along the westward or southwestward line of
~said Nixon tract, which is also along the center of 'a canal,
© 1981.3 feexr to a point in the northward edge of the $0 foor
Tight ol way of Horth Carolina S5tate Road No, 1105; thence
running along the northward and northwestward edge of the &0
foot right of way of sald road, on the courses and for the
distances as follovs: South 64* 07' wWest 475 fest; South
58¢ 27* West 2040 fest: South 44°* 37 West 670 feet: South
39° 02" West 21%) faat to an iron pipe in the esstwars
corner of that wract of land that vas conveyed to Hilboarm E.
Nixon and wife by J. Harwood Cochrane and wife by dead dated
Auvgust 24, 1978, which is of record in the Office of the
Register of Leeds of Hyde County, Horth Carolina, in Real
Estate BOOK® LO07, page 25); thence running North 32" 03' wWest
along-the center of & canal, which is one of the northeastwarad
lines of said Hyxnn trace, 3Bl0.4 feer tn = 2oint; thence
running Scuth 16* 02*' 40* West along another line of gaid
Nixon tract, 1531.5 feet to an iron pipe: thence running
South B3° 43' 40" West along another line of said Nixon
tract, which 15 aloeng the center of a dietch, 2718.9 fest to
an iron pipe in the Scutheast edge of the Dyke Line Canal;
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thence running North 27* 49' 40* East along the Southeast
edge af sajid canal, 1698.8 faet to an jiron pipe: thence
rurning Noreth 45* Q)' East 57.6 feet to an jron pipe, which
is 8 feet Southwest from the Southwest edge ©f a canal, if
extended, that runs along tha northeastward side of the old
New Holland, Higginsport & Mr., Vernon Railroad bed; thence
funning North 57 58' West along the old New Kelland,
Higginsport & Mt. Verncn Railrosd bed and parallel with and
8 feet Southwest from zne Southwest edoe ¢f the last mentioned
caral that runs along the northeastward side of the 0ld New
Holland, Higginsporr & Mt. Vernon Railrosd bed, 27,698.2
feet to an iron marxer in the southward line of the right of
way of the Atlantic Intracoastal Watervay Canal: thence
running North 77" 34* 20" East (true meridian) or North B2°
01' 10" East, magnetic bearing 1912, 40,353.4 fest, more or

less, to the point of beginning, same containing 10,910.96
ACres.

' TOGETHER WITH all of those certain rights of way, easements,
rights, privileges and appurtenances, with the exception of
the easement described in paragraph C, page 4, that are
described in & Transfer f{rom Arnold B. Chace and wife to

J. Harwood Cochrane, dated February 10, 1965, and racorded
in the Of{fice of the Register of Deeds of Myde County, North
Carolina, in Regisetration of Land Titles Book 6, page 503,
that are appurtenant tec and run with that pare of this
"Tract No. One” that was thereby conveyed, including, but
nat limited to the “Perpetval rights of way and easements to
be used for purposes of utility services of all kindsg,
including but neot limited to, pipe, cable and péle lines,
and for the purposes of ingress, egress and regress to and
from said lands over and uvpon the following described strips
of land:

"A. DBeginning at a point in the southwestward line of
the 11,301.15-acre tract above described where the
sodthwestward line of said tract is intersected by the
northwestward edge of the Dyke Line Canal referred to

in the above description; thence Tunning from seid
beginnihg point South 45° (03’ wWest 20.8 feet to a point
in the center line of the old New Holland-Higginsport-
Mount Vernon Railroad Bed; thence running South 28* 10°
West, continuing elong the northwestward sdge of the
Oyke Canal 19.2 feet, mors Or less, to & point located
40 feer Southwest from the Scuthwest line of the abave
described 11,30).15-acre tract when measured perpendic-
vlar theretc: thenca running North 57¢ 58' Hesct, parallel
with and 40 feet Southwest from the Southwest line of
the last mentioned trace, 27,689.7 feet, more or less,
to & point in the southward line of the right of way of
the Atlantic Intracosstal Waterwsy Canal; thence funning
North 77* 34' 20° East (true maridian), to a paint in
the westermost corner of the !1,301.15-acre tract abova
described; thance running South 57* $3°' Ease along the
southwestward line of the, last mencioned tract 27,656%.2
feer, inore or lezs, to the point of meginning.® (Unless
otherwise indicated, all of the above courses are
magnetic as of 1912.)

Tris right of way ig forty fcet wile &nd lies adjaceni tw
and immediately Sputhwest of the Southwest line of the tract
of land., concteining 10,810.96 acres, described as the "Tract
No. One."®

Said tract is more particularly dascribed acecording to map
showing magnetic bearing 1912, entitled "Land of J. u4awooo
COCHRANE Tracts No., Thres & Four...," prepared by David Ross
Smith, R.L.S., under date of January 3, 197%, wh:c? map is

of record in thae Uifice ol the huyistsr of leeds of dyde
County, Horth Carolina, in Plat Cabinev B, Slide No. §3.H .
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THERE 15 EXCEPTED AND RESERVED FROM THIS CONVETANCE, HOWEVER,
those two parcels thereol, togecher with the tasement o7
right of wvay thareto, that arae dafinitely described in a
desd from J. Harwood Cochrane and wife te MNyde County, dated
the Sth day of March, 1576, recordead in the 0ffice of the
Register of Deeds of Hyde County, North Carolina, in Real
Escate Book 100, page 7431, which reference is hereby made
for a more particular descriprion.

TRACT NO. TWO:
e V. WU

2e9inning akx " an 0ld concrete naATker standing im the wistward
line of the grant to William Cahoom and Selby Harnay, being
Srant 1454, daved May 19, 1784, and which said concrate

=arker stands in the line dividing whae 4s nNow or was formerly
Pegisctered Estate Wo. §1 and the lands that canprired the
Hilliam Cahoon and Selby Harney Grant and Markx the Southeast
corner of the subdivided pertion of Regiscered Estace Ho. 61
tfansferred to the Uniced Staces of Amarica, and which )
su-bdivided portion containg 37.% acres, more or less; thence

tsnning from said beginning point, South 14° 45" Wast 1159.08
{eer to the third corner of said grant: thence Tunning South
£5° 15" East 1142 feer o & railroud iron mArrer on the
hOorthwest edge of the South Prong of Alligator River at the
sntersection of the third line of $aid grant to William
c&hoon and Selby Harney with the South Prong ot Alligator
A.ver; thence running up the northward side of the South
?rong of Alligator River 88 it mezanders, on the courgas ang
f2r the discances asg felTows:  Sowth 12* s59° Hest 174.%
feet; NOZth 55° 38 yase 132 feet; South 02° oo West 132.3
feez; South 67* 0p°* West 132 fear; North 19* $g° wWest 59
Iset: South S4° 15° West 118.8 feet; North 71° 10" wWest
-94.8 [eat: Nerth 35% q54 Hest 349.8 feet: South s5p° 20
re3t 176.2 faet: North 06° 43 Westc 117 feet; Noreh 86° 00"
west 217.9 feet: Sourh 4o+ 10" wese 270.7 feet; South 02*
0" wWast 138.86 feet; South s5* 315° East 184.8 feet: South
25* 59 wWagt 731 feer; North B86* 45’ West 363 feet; Ssuth
45° 00" weatr 447.8 feet; South 77* 5p° West 405.2 feer;
Noreh 46" 50" waase 136.6 fear; South 69° 15' Wese 508,32
feet: South 10* 15°* Fast 118.9 feet; South §§°* C5* wWast
316.8 feer: North 42+ 20' East 92.4 feet;: Scuth 41* 00’ West
79.2 feet; Noren 66* 1Q°* Hest 475.2 feet; South 41* 00" West
33,6 feat; South S7* 55° wWest 1G6.3 faet to a railroad iron
h the northward edgoe of the Sguth Prong of said River;
*SeNncCe running Noreth Q4° 45¢ East 1016 feet to a stake;
~hence running South §5* 1%§¢ East 1005 feet to a railroad
iron: thence running North 49° 45' East 1101 feet to a
ra:lroad iron; thence running North 04° 45' East 910.3 feet
~3 2 concrete marker in the southward line of the right of
way of the Atlantic Intraceastal Watezrway Canal; theénce
fsnning Noreh 82* 01+ ]p° East along the southward line of
s4.d right of way 1494.2 feet to the point of beginning,
Tentaining 102.87 acres, more or less.

Za:d tract is more Particularly described according te map
eri:tied “Propercy of J. HARWOOD COCHRANL Trace Ne. Four
"hesd of the River',=® prepared bv David Posg Emith, R.L.5,.
urder date of Janvary 25, 1979, showing magnetic bearing
2§12, which map is of recozd in ethe Office of the ‘Register
c! Ceeds of Hyde Councy, Horth Carolina, in Plae Cabinat B,
Slide No. =3.0. .

W]

4 portion of the premises conveyed to Grantor nerein by
dated Jure 4, 1983, recorded i1n the QOffice of the Register
eds for the County of Hyde, North Carolina, jin Real Estateg
119, Page 229, on Jume 17, 1983.

o2
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IN THE GENERAL COURT OF JUSTICE

NORTH CAROLINA
| | - SUPERIOR CQURT DIVISION
HYDE COUNTY 04 CVS _ TR
: ; P -
! T
] % ‘
JAMES E. JOHNSON, ) & w1
Pgtitloner, ) o 55? %;‘::1?
) PETITION FOR REVIEW INTHE> , ™
v, ) NATURE OF CERTIORARI{ £
) <
HYDE COUNTY and the )
HYDE COUNTY BOARD )
OF COMMISSIONERS = )
Respondents. )

The Petitioner, James E. Johnson, by his undersigned attorneys, in support of his Petition
for Review in the Nature of Certiorari, states as.follows:

1. The Petitioner, James E. Johnson, owns two adjacent tracts of land in Hyde
County, North Carolina located along the Intracoastal Waterway. A true and accurate copy of

the deed to Petitioner’s property, which gives the location and legal description of Petitioner’s

property, has been attached as Exhibit A.
2. Respondent Hyde County (the County), is a body politic and corporate organized

pursuant to N.C.G.S. Chapter 153A, Article 2. Respondent Hyde County Board of

Commissioners (the Board) is the elected governing body of the County, authorized ‘pursuant to

N.C.G.S. § 153A-12, to act on behalf of the County.

3. -Jurisdiction over this cause is vested in this Court by virtue of N.C.R. Prac. 19,

and Hemphill-Nolan v. Town of Weddington, 153 N.C. App. 144, 568 S.E.2d 887 (2002).
4, Venue 1s proper in this Court by virtue of N.C.G.S. § 1-82.
5. Although the County does not have countywide zoning, it has adopted a

countywide ‘Flood Damage Prevention Ordinance. Under Section E. of the Flood Damage



Prevention Ordinance, the County may grant variances from the requirements of the ordinance if
certain conditions are met. |

6. On July 19, 2004, Mr. Simon Rich and Mr. Norbert Hector, speaking on behalf of
Alligator River Recycling, LLC (Alligator), presented a proposal to the Board to build in Hyde
County a construction and demolition debris solid was'te disposal facility, consisting of a marine
terminal, recycling operation, and construction and demolition debris landfill (the “recycling and
landfill project”). The recycling and landfill project would be built on a tract of land identified
ont Hyde County map No. 03905-G5-1 and further identified as account No. 202447 05698. A
significant portion of the proposed recycling and landfill project is éroposed to be located within
the area designated as the one hundred-year floodplain under the Flood Damage Prevention
Ordinance. The Board voted unanimously to approve the proposed project.

7. At the same July 19" meeting and immediately after its vote on the proposed
recycling and landfill project, the Board voted to send a letter to the North Carolina Department
of Crime and Public Safety stating that the County intended to grant Alligator a variance from
‘the County Flood Damage Prevention Ordinance for the proposed recycling and landfill project.
Specifically, the County intended to grant a variance that would allow the siting of the proposed
ret;ycl.ing and landfill project within a one hundred-year floodplain. Without the variaqce, the
recycling and landfill project could not be sited in the one hundred-year floodpiain.

8. At its August 2, 2004 meeting, the Board opened a public hearing on Alligator’s
variance request and then listened to a presentation by Mr. Rich, Mr. Dan Moore, Mr. Tom
Terrell and Mr. Chris Rouge regarding the request. After closing the public hearing, the Board
unanimously voted 1) to adopt as its findings the evidence offered through both Alligator’s oral

presentation and the wntten materials submitted to the Board; 2) to find that the applicant had



met its evidentiary burden regarding the issuance of the variance; and 3) to grant the variance

thiﬁy days after the notice of intent had been given to the NC Department of Crime Control and

Public Safety.
9. Flood Damage Prevention Ordinance Section E.(8)(c)(11) ' requires that
“[v]ariances shall only be issued upon . . . ii) a determination that failure to grant the variance

would result in exceptional hardship.”

10.  Upon information and belief, nowhere, either orally or in writing, has Alligator
demonstrated that a denial of the variance from the Flood Damage Prevention Ordinance would
result in an exceptional hardship to the owner of the pn;perty on which the recycling and landfill
project is proposed to be located. Accordingly, the Board's issuance of the variance is not based
upon substantial competent evidence in the record and is therefore legally erroneous and void.

11. Petitioﬁer’s property is located directly across the Intracoastal Waterway from the
site of the proposed recycling and landfill proj e;:t. Plaintiff has a vacation home located on his
property, situaied at such a point that the activities of the recycling and landfill project will
interfere with Plaintiff's peaceful enjoyment of his property and will lower the value of his
property. Accordingly, Plaintiff is an “aggrieved party” and will suffer special damages as a
result of the granting of this variance and the construction of the proposed recycling and landfill
project. Therefore, Plaintiff has standing to bring this action,

WHEREFORE, Petitioner respectfully requests that this Court:

1. Issue to the Hyde County Board of Comn-)issioners a Writ of Certiorari, directing that
the entire record of the proceedings surrounding the issuance by the Board to Alligator River
Recycling, LLC of the variance from the Flood Damage Prevention Ordinance, as described

above, be certified to the Court;




2. Upon review of the record, reverse the August 2, 2004 decision of the Hyde
County Board of Commissioners granting the requested variance from the Hyde County Flood
Damage Prevention Ordinance, on the basis that such decision was not based on substantia]
competent eviaence and was otherwise legally erroneoué; and

3. Grant the Petitioner such other and further relief as to the Court deems just and

proper.

This the § dfz‘ day of August, 2004.

- THE BROUGH LAW FIRM

/?'241/ / &zu«/ A 7'(/“ ,’/'
Michael B. Brouygh ~ 7 v
N.C. State Bar # 6053

%W/Z/% iz.

T.C. Morphis, Jr.

N.C. State Bar # 28699

1829 E. Franklin Street, Suite 800-A
Chapel Hill, North Carolina 27514
(919) 929-3905

Attoreys for Petitioner
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EXHMIBIT “A"

Those two (2) certain tracts or parcels of land, more particularly
_described as follows:

TRACT NO. ONE:

Beginning at a concrete marker im the South boundary line of
the Intracosstal Waterway Canal right of way located at a
point standing in the division line between lands nov or
formerly claimed by the J. C. Simmons heirs and others and
tie parcel of land being hereby conveyed; thence ruaning
from said beginning point (shown on map hereinafter referred
to 8% “17), South 02° 49' wast 50.) feat to an iron marker
standing in said division line above mentioned; thence
running South 0S* 06° Last 1604.% feet to a point now or
formerly marked by a3 black gum with am iron marker setting
beside the gum, being the beginning peint of the William
Cahoon Grant; thence running South 04° 24' Wast 495.2 feet
to a railroad iron marker; thence running South 6€7° $7° East
2012.% feet to a railroad iron marker on the North bank of
Alligator River; thence running South D9° 23' West 3213.3
{eet to a point in the center line of the Dyke Line Canal
and in the Northeast corner of *Tract No, One” shown on said
map, which point is witnessed by iron pipes on the North and
South banks of the canal; thence running North B%® 50' s50*
West along the centar 0f the Dyke Line Canal 403%.4 feer to
a& point in the Northwest corner of *Tract No. Dne” shown on
said map, which point ix witnessed by an iron pipe in the
South bank of the canal; thence running South 09* lé*' 10"
Wagt tO and along the centsr of a drainage diteh, which iz
along the Northwest side of “Tract Ho. One"™ shown on said
map, 6421 feet to s point witnessed by an iren pipe on the
“est bank of said drainage ditch; thence running South 71°*
22' 10" Wast along the csnter line of another ditch, which
is the northward line of "Tract No. Two® shown on said map,
4436.25 feat to an iron pipe located 2 feet West Of the West
bank of another dixch; thencs running South 11* 14" 10" West
along the northwestward line of “Tract lo. Two® shown on
s53id map, which runs parallel with and 2 féef wWast of a
diech, '3186.4 feet to an iron pipe in the Horth or Northwest
line of the W. B. Nixon tract of land: thence running South
61° 20" West 151 feet to an iron pipe; thence running South
20* 07' East along. the westward or southwestward line of
said Nixon tract, which is also slong the center of a canal,
1901.3 feet to a point in the northward edge of the 60 foo:r
right of way of lorth Carolina State Road Mo. 1305 thence
running along the northwvard and northwestwvard «dge of the 60
foot right of way of. said road, on the courses and for the
distances as follows: South 64° 07°' West 475 feet; South
50% 27 West 2040 faw: South 44° 37° West 670 feet: South
39° P2° VWest 21)3 feet to an iron pipe in the eastward
corner of that trace of land that was convayed to Hilborn E.
Nixon and wife hy J. Harwood Cochrane and wife by deed dated
August 24, 1978, which is of record in the Office of the
Register of Leeds of Hyde County, North Carelina, in Real
Estdote BOOX" 107, page 25); thence running North B2* 03' wWest
olong-the center of a canal, whieh is one of the northeastward
lines of snid #ixnn erace, J010.4 fee® tn = point; thance
running South 16° 02' 40" West slong another 1ine of said
Nixgn tract, 1531.5 feet t6 an iron pipe: thence running
South B9® 43' 40" West along another line of gaid Nixon
trace, ‘which is 3long the center of a ditch, 2718.9 feet to
8n iron pipe in the Southeast edge of the Dyke Line Canal;

H
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thence running Horeth 27° 45' 40" Esst along the Southeast
edge of sajd canal, 1695.8 feet to an iren pPipe: thence
Tunning Noxrth 45° 03’ Fast 57,6 feet TO an iron pipe, vhich
is '8 feer Southwest from the Southwest edge of a canal, if
extended, that runs along the northeastward side of the old
New Holland, Higginsport & Mt. Vernon Railrcad bed; thence
running North 57° 58' wWest along the old New Hoelland,
Higgingport & Mt. Vernon Railroad bed and psralle) with and
8 {eet Socuthwest from the Southwest #das of the last mentioned
candl that runs along the northeastward side of the old New
Holland, Higginsporr & Mt. Vernon Rallresd bed, 27,698.2
feet to an iren marker in the southward line of the right of
way ol the Atlantic Intracoastal Waterway Canal: thence
running North 77* 34° 20° East {(true meridian) or Noreh B2°
01' 10" EFast, magnetic bearing 1912, 40,3%3.4 featr, more or
less, to the point of beginning, same containing 10,810.96
ACres.

TOGETHER WITH all of those certain rights of way, sasements,
rights, privileges and appurtenancas, with the exception of
the easement dascribed in paragraph C, page 4, that are
described in & Transfer from Arnold B. Chace and wife to

‘J. MHarwood Cochrane, dated February 10, 13965, and recorded
in the Office of the Register of Deeds of Byde County, Horth
Carolina, in Registration of Land Titles Book 6, page 503,
that are appurtenant to and run with that part of this
*Tract No, One* that was theredby conveyed, including, but
not limited to the "Perpetual rights of way and easements to
be used for purposes of utility services of all kinds,
including but not limited to, pipe, cable and pole linss,
and for the purposes of ingress, egress and Tegress to and
from szid lands over and upon the following describad strips
of land:

"A. Deginning at a point in the southwestward line of
the 11,301.15-acre tract above described where the
southwostward line of said tract is intersected by the
northwestward edge of the Dyke Line Canal refarred to

in the above description; thencs running fraom said
beginning peint Scuth 45%° 03' West 20.8 fert to a point
in the center line of the old New Holland-ligginsport—
Mount Vernon Railromgd Bed; thence running South 28* 10°
West, continuing slong the northwestward edge of the
Dyke Canal 19.2 feet, more or less, to a point located
40 feer Southwest from the Southwest line of the above
described 11,301.15-acre -tract when measured perpendic-
uvlar thereto; thence running North 57* 58' wWest, Farallel
with and 40 feet Scuthwest from the Southwest line of
the last mentioned tract, 27,689.7 fest. more or' lass,
to & point in the southward line of the right of way of
the Atlantic Intraccsstal Waterwasy Csnal; thence funning
North 77% 34° 20* rast (trus meridian), to a point in
the westermost corner of the 11,301.15-acre tract above
described; thence running South 57°* S§* Fasze along the
souvthwestwazrd line of the. last mentioned tract 27,669.2
fasr, more or less, to the point of baginning.* (Unless
otherwise indicated, all of the above Courses are
magnetic as of 1912.) )

This right of way ig forty feet vide &nd lies adjaceni o
and immediately Socuthuest of the Southwest line of the tract
of land, containing 10,810.96 acses, Sascribed as the "Tract
No. One."* :

58id tract is more particularly described according to map
showing magnetic bearing 1912, entitled "Land of J. HARWOOD
COCHRANE Tractas No. Thres & Four...,® prepared by David Ross
Smich, R.L.S.. under date of Janvary 3, 1979, which mep is
of rcecord in the LIfice of the huyistar of [oeda of Hyde
County, North Carolina, in Plat Cabinet P, Slide No. g£2-8 .
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THERE 1S EXCEPTED AND RESERVED FROM THIS CONVEYANCE, HOWEVER,
those two parcels thereaf, togethar with the sasement or
right of way thereto, that ars dafinitely Sescribed in a
desd from J. Harwsod Cochrane and wife to Hyds County, dated
the Sth dsy of March, 1976, recordaed in the 0ffice of the
Register of Deeds of Hyde County, North Carolina, in Real
Escate Book 100, page 743, which raference is hereby made
for a scre parcicular description.

TRACT NO. TWO:

Peginning ax"an ola concrete marker standing im the wistvard
line of the- grant to William Cahoon and Selby Harney, being
Grant 1456, dated May 18, 1784, and which said concrate
marker stands in the line dividing what i3 now or was f[ormerly
Registered Yscate Ho. §1 #nd the lands thay conprited the
William Cahoon and Selby Harney Grant and marks the Southeast
corner of the tubdiviQ¢d POrtion of Ragiatered Estats lo. 61

subdivided portion contains 37.9 ACres, more or less; thence

running from said baginning point, South 14° 45+ Wast 1159.¢C8
fest to the third corner of said grane; thence Tunning South
E5° 15' East 1142 feet toi s railroad iron marrer onm the
liorthwest edge of the South Prong of Alligator River az the
intersection of the third line of said grant to Willias
Cahoon and Selby Harney with the South Prong of Alligavor
River; thance running up the northward side of the Scuth
Prong of Alligater River ay it meanders, on the coursas and
fer the distances as follows: South 12 50" West 174.%
feer; North 55* 35' wege 132 fest: South 02° 00*' west 132.3
feer; South 67% 00' Hesy 132 feat; Noxth 19* %0° wesy 99
feat: South 54° 15' west 1190.8 feet; North 71° 10* West
184.8 {wet: North 35% 45» Wast 349.8 feet;: Scuth sg°* 20"
West 176.2 faet: North 06* 45° West 132 feer; North 86* 00°
West 217.8 feet: South 60® 10' west 270.7 feer; South 02*
10° West 138.6 faet; South 55° 10" Zast 194.0 feet; South
25° 58 Wast 7)1 fest; North B6* 45° West 363 feet; South
45 00° wWest 448.8 Test; South 77° 50° wast 409.2 feer:
North 46° 50' West 336.¢ feat: South 69" 15' wWest 508.2
feet; South 10® 15' Fage 1199 fest: South 66* 05' westy
316.8 feer; North 42* 20° gase 92.4 faat; South 41° 00 Wast
79.2 feet; North 66% 10* west 475.2 feet; South 41° 00' West
138.6 feet; South §7* s5¢ West 166.3 feot to a railroad iron
in the northward edge of the South Prong of said Rivar;
thence running North g4*° 45° East 1016 feet to a stake;
thence running South gs= 1y° Fast 1005 feet to a rajlrcad
iron; thence running North 49* 45° Eage 1301 fwet to a
rajlroad iron; thence Tunning North 04* 45 East 810.3 feet
to a concrete marker in the southward line of the right of
way of the Atlantic Intracoasral Waterway Canal; thence
running North 82° 01' 10° Eage along the southward line of
s8id right of way 1494.2 feet to the point of beginning,

' containing 102.87 acres, more or less. .

Said tract iz more particularly described according to map
entitied “Property of J. HARWOOD COCHRANE 'Trace No. Four
'Head of the River',- prepared bv David Posyp Smith, R.L.S.,
under date oi Januvary 25, 1979, showing magnetic bearing
1912, which map is of record in the Offjce of tha ‘Register
of Deeds of Hyde County, NHorth-Carclina, in Platr Cabinet B,
Slide No. 513.4. .

BEING a portion of the Premises conveyed to Grantor herein by
Deed dated June 4, 1983, recorded in the Office of the Register
of Deeds for the County of Hyde, Nerth Carolina, jn Real Estate
Book 119, Page 229, on June 17, lge3.
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EXHIBIT A

NORTH CAROLINA IN THE GENERAL COURT QOF JUSTICE
SUPERIOR COURT DIVISION

HYDE COUNTY 04 CVS 64

JAMES E. JOHNSON,

Plaintiff,
V.
HYDE COUNTY and the
HYDE COUNTY BOARD OF : ANSWER
COMMISSIONERS, (Alligator River Recycling, LLC)
Defendants.
and

ALLIGATOR RIVER RECYCLING,

LLC,
Additional Defendant.

Alligator River Recycling, LLC (hereinafter referred to as “Alligator River Recycling™)

answers plaintiff’s Complaint as follows: ‘
{

1. Admitted, upon information and belief. |
2. Admitted.
3. Admitted.
4. Admitted.
5. Admitted.

6. It is admitted that Mr. Rich and Mr. Hector spoke on behalf of Alligator River
Recycling on July 19, 2004, requesting permission from Hyde County for local approval to

construct a construction and demolition debris solid waste disposal facility that included a

Greensboro 677706.1



recycling operation and landfill. It is further admitted that the tracts of land are accurately
identified and that the Board voted unanimously to approve the proposal. It is denied that the
marine terminal is part of the solid waste facility, although it is accurate that close proximity to
the terminal is required because transport of debris will be an integrated operation from terminal
to facility. It is denied that the portion of the proposed facility to be located within the 100-year
floodplain is accurately described as “significant.”

7. Admitted.

8. It is denied that the actions described in paragraph 8 as the actions of Hyde
County constitute the entirety of the decision made by Hyde County. It is also denied that there
was a participant named Chris “Rouge”. It is admitted that Chris Roof was a participating
member of Alligator River Recycling. The remaining allegations in paragraph 8 are admitted.

9. Admitted.

10.  Denied.

11.  Defendant Alligator River Recycling is without sufficient information to
adequately admit or deny the allegations in paragraph 11, and therefore denies all aliegations in
this paragraph.

WHEREFORE, defendant Alligator River Recycling prays that this Court will:

I Deny plaintiff’s request that the variance be declared void and of no effect; and

2. Deny plaintiff any and all further relief.

This the z I day of September, 2004.

" -~
/Jéou_,e s & (dpteCO .
Thomas E. Terrell, Jr. (4

NC State Bar No. 13133
Attorney for Alligator River Recycling, LLC

Greensboro 677706.1



OF COUNSEL:

SMITH MOORE LLP
300 North Greene Street
Suite 1400

PO Box 21927 (27420)
Greensboro, NC 27401
Telephone: 336.378.5200
Facsimile: 336.378.5400

Greensboro 677706.1



I hereby certify that the foregoing Answer was served upon plaintiff in this action by
forwarding same by United States mail, first class, postage prepaid, addressed to counsel for

plaintiff as follows:

CERTIFICATE OF SERVICE

Michael B. Brough
The Brough Law Firm
1829 E. Franklin Street
Suite 800-A

Chapel Hill, NC 27514

and
upon attorney for Hyde County, as follows:

Sidney J. Hassell, Jr.

Carter, Archie, Hassell & Singleton, LLP
P. O. Drawer 2187

112 S. Respess Street

Washington, NC 27889

This the 7 ] day of September, 2004.

Greenshoro 677706.1
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EXHIBIT A

NORTH CAROLINA IN THE GENERAL COURT OF JUSTICE
SUPERIOR COURT DIVISION
HYDE COUNTY 04 CVS 65

JAMES E. JOHNSON,

Petitioner,
V.
HYDE COUNTY and the
HYDE COUNTY BOARD ] __RFSPONSE _
OF COMMISSIONERS, (Alligator River Recycling, LLC)
Respondents.
and

ALLIGATOR RIVER RECYCLING,
LLC,
Additional Respondent.

Additional Respondent, Alligator River Recycling, LLC (hereinafter referred to as

“Alligator River Recycling”) responds to Petitioner’s Petition for Review in the Nature of

Certioran as follows:

1. Admitted, upon information and belief.
2. Admitted.
3. Admitted.
4. Admitted.
5. Admitted.

6. It is admitted that Mr. Rich and Mr. Hector spoke on behalf of Alligator River
Recycling on July 19, 2004, requesting permission from Hyde County for local approval to

construct a construction and demolition debris solid waste disposal facility that included a

Greensboro 677715.1



recycling operation and landfill. It is further admitted that the tracts of land are accurately
identified and that the Board voted unanimously to approve the proposal. It 1s denied that the
marine terminal is part of the solid waste facility, although it is accurate that close proximity to
the terminal is required because transporf of debris will be an integrated operation from terminal
to facility. It is denied that the portion of the proposed facility to be located within the 100-year
floodplain is accurately described as “significant.”

7. Admitted.

8. It is denied that the actions described in paragraph 8 as the actions of Hyde
County constitute the. entirety of the decision made by Hyde County. It is also denied that there
was a participant named Chris “Rouge.” It is admitted that Chris Roof was a participating

- member of Alligator River Recycling. The remaining allegations in paragraph 8 are admitted.

9. Admitted.

10. Dem'ed.‘

11.  Additional Respondent Alligator River Recycling is without sufficient
information to adequately admit or deny the allegations in paragraph 11, and therefore denies all
allegations in this paragraph.

WHEREFORE, Additional Respondent Alligator River Recycling respectfully request
that this Court:

1. Deny all relief requested by Petitioner Johnson;

2. Uphold the granting of the variance issued by Hyde County; and

3. Grant Respondents such other and further relief as the Court deems just and

proper.

Greensboro 677715.1 2



This the z day of September, 2004.

e - :
o 10‘/""’ 5 £l aarele }
Thomas E. Terrell, Jr. «
NC State Bar No. 13133

Attorney for Respondent,

Alligator River Recycling, LLC

OF COUNSEL:

SMITH MOORE LLP
300 North Greene Street
Suite 1400

PO Box 21927 (27420)
Greensboro, NC 27401
Telephone: 336.378.5200
Facsimile: 336.378.5400

Greensboto 677715.1 3



CERTIFICATE OF SERVICE

I hereby certify that the foregoing Response was served upon petitioner in this action by
forwarding same by United States mail, first class, postage prepaid, addressed to counsel for

petitioner as follows:

Michael B. Brough
The Brough Law Firm
1829 E. Franklin Street
Suite 800-A
Chapel Hill, NC 27514

and
upon attorney for Hyde County, as follows:

Sidney J. Hassell, Jr.

Carter, Archie, Hassell & Singleton, LLP
P. Q. Drawer 2187

112 S. Respess Street

‘Washington, NC 27889

This the &? Gz;of September, 2004,

Greensboro 677715.1

Z)ng«/-c; 2/~v~¢2€ 1

Thomas E. Terrell, Jr.



NORTH CAROLINA IN THE GENERAL COURT OF JUSTICE

SUPERIOR COURT DIVISION
HYDE COUNTY 04 CVS 64
JAMES E. JOHNSON,
Plaintiff,
v. MOTION TO INTERVENE
AND ANSWER TO COMPLAINT
HYDE COUNTY and the
HYDE COUNTY BOARD OF
COMMISSIONERS,
Defendants.

Alligator River Recycling, LLC (hereinafter “Alligator River Recycling”’) moves the
Court pursuant to Rule 24(a) of the North Carolina Rules of Civil Procedure, and alternatively,
pursuant to Rule 24(b} of the North Carolina Rules of Civil Procedure, for an Order allowing it
to intervene in this action and shows the Court the following:

1. Alligator River Recycling is a limited liability company organized and existing
under the laws of the State of North Carolina.

2. Plaintiff James E. Johnson filed this action against Hyde County and the Hyde
County Board of Commissioners pursuant to the Uniform Declaratory Judgment Act, N.C. Gen,
Stat. §1-253 et. seq..

3. Plaintiff’s action challenges Hyde County;s decision to grant a variance to
Alligator River Recycling pursuant to the Hyde County Flood Damage Prevention Ordinance.

4.  Pursuant to N.C. Gen. Stat. §1-260 “all persons shall be made parties who have or
claim any interest which would be affected by the Declaration, and no Declaration shall

prejudice the rights of persons not parties to the proceedings.”

5. Alligator River Recycling has a legal and proprietary interest in the variance it

Greensboro 677699.1



received from Hyde County to construct a solid waste facility within a 100-year flood plain.

6. Alligator River Recycling is a party whose interests will necessarily be affected
by a Declaratory Judgment regarding the validity of the variance it received from Hyde County.

7. Inasmuch as Hyde County, acting through its Board of Commissioners, has
interests in fact and imposed by law that are distinct from those interests of Alligator River
Recycling, and inasmuch as Hyde Coﬁnty and Alligator River Recycling do not have interests
that are fully aligned with each other, Alligator River Recycling will not be positioned to protect
its interests unless it is joined as a party.

8. Hyde County’s defense to this action will have common questions of law and
facts to Alligator River Recycling’s defense, and intervention will not unduly delay or prejudice
the adjudication of the rights of the original plaintiff.

NOW, THEREFORE, Alligator River Recycling, LLC prays:

1. That this Court allow it to intervene in this action as a matter of right and,
alternatively, by permission of the Court;

2. That the Answer attached to this Motion as “Exhibit A” be allowed as Alligator
River Recycling’s Answer to plaintiff’s Complaint; and

3. That the caption in this action be changed to reflect that Alligator River

Recycling, LLC has been added as an additional party defendant.

This the j Tk day of September, 2004.

o s Sasnnee |

Thomas E. Terrell, Jr.
NC State Bar No. 13133
Attorney for Alligator River Recycling, LLC

Greensboro 677699.1 2



OF COUNSEL:

SMITH MOORE LLP
300 North Greene Street
Suite 1400

PO Box 21927 (27420)
Greensboro, NC 27401
Telephone: 336.378.5200
Facsimile: 336.378.5400

Greensboro 677699.1



CERTIFICATE OF SERVICE

I hereby certify that the foregoing Motion to Intervene and Answer to Complaint was
served upon plaintiff in this action by forwarding same by United States mail, first class, postage
prepaid, addressed to counsel for plaintiff as follows:

Michael B. Brough
The Brough Law Firm
1829 E. Franklin Street
Suite 800-A

Chapel Hill, NC 27514

and
upon attomey for Hyde County, as follows:

Sidney J. Hassell, Ir.

Carter, Archie, Hassell & Singleton, LLP
P. O. Drawer 2187

112 S. Respess Street

Washington, NC 27889

, I
This the day of September, 2004.

-
- ~
/M/WQ{

Thomas E. Terrell, Jr.

Greensboro 677699.1 4



NORTH CAROLINA

HYDE COUNTY

JAMES E. JOHNSON,
Petitioner,

V.

HYDE COUNTY and the
HYDE COUNTY BOARD
OF COMMISSIONERS,

Respondents.

IN THE GENERAL COURT OF JUSTICE
SUPERIOR COURT DIVISION
04 CVS 65

MOTION TO INTERVENE
AND RESPONSE TO PETITION

Alligator River Recycling, LLC (hereinafter referred to as “Alligator River Recycling”)

moves the Court pursuant to Rule 24(a) of the North Carolina Rules of Civil Procedure, and

alternatively, pursuant to Rule 24(b) of the North Carolina Rules of Civil Procedure for an Order

allowing it to intervene in this action, and shows the Court the following:

1. Alligator River Recycling is a limited liability company organized and existing

under the laws of the State of North Carolina.
2. Petitioner James E. Johnson filed a Petition for Review in the Nature of Certiorari
against Hyde County and the Hyde County Board of Commissioners asking this Court to review

the record related to Hyde County’s findings and conclusions that Alligator River Recycling had

met the requirements of the Hyde County Flood Damage Prevention Ordinance precedent to

receipt of a variance to construct a solid waste facility within a 100-year floodplain.

3. Alligator River Recycling has a legal and proprietary interest in the variance it

received from Hyde County to construct a solid waste facility within a 100-year floodplain.

4. Alligator River Recycling was a party intimately involved in this action at the

hearing stage and is a party whose interests will necessarily be affected by a judicial

Greensbora 677698.1



determination regarding the validity of the variance it received from Hyde County.

5. Inasmuch as Hyde County, acting through its Board of Commissioners, has
interests in fact and imposed by law that are distinct from those interests of Alligator River
Recycling, and inasmuch as Hyde County and Alligator River Recycling do not have interests
that are fully aligned with each other, Alligator River Recycling will not be in a position to
protect its interests unless it is joined as a party on appeal.

6. Hyde County’s response to this petition will have common questions of law and
fact and intervention will not unduly delay or prejudice the adjudication of the rights of the
original plaintiff.

NOW, THEREFORE, Alligator River Recycling prays:

L. That this Court allow it to intervene in this action as a matter of right and
alternatively, by permission of the Court;

2. That the Response attached to this Motion as “Exhibit A” be allowed as Alligator
River Recycling’s Response to plaintiff’s Petition; and

3. That the caption in this action be changed to reflect that Alligafor River

Recycling, LLC has been added as an Additional Respondent.

% f/wq

Thomas E. Terrell, Jr.

NC State Bar No. 13133

Attorney for Additional Respondent,
Alligator River Recycling, LLC

Greensboro 677698.1 2



OF COUNSEL:

SMITH MOORE LLP
300 North Greene Street
Suite 1400

PO Box 21927 (27420)
Greensboro, NC 27401
Telephone: 336.378.5200
Facsimile: 336.378.5400

Greensboro 677698.1



CERTIFICATE OF SERVICE

I hereby certify that the foregoing Motion to Intervene and Response to Petition was
served upon petitioner in this action by forwarding same by United States mail, first class,
postage prepaid, addressed to counsel for petitioner as follows:

Michael B. Brough
The Brough Law Firm
1829 E. Franklin Street
Suite 800-A

Chapel Hill, NC 27514

and
upon attorney for Hyde County, as follows:

Sidney J. Hassell, Jr.

Carter, Archie, Hassell & Singleton, LLP
P. O. Drawer 2187

112 S. Respess Street

Washington, NC 27889

This the fi ] day of September, 2004.

=" -~
C-w"_'[l_k_}—-t_.e_.g—

Thomas E. Terrell, Jr.

Greensboro 677698.1 4



NORTH CAROLINA £ @r;a.cggPGENERAL COURT OF JUSTICE
7 SUPERIOR COURT DIVISION .
HYDE COUNTY BLSEP 20 PM 2:03 04CVS64
| IOE COUNTY, C.5.c.

;

BY .

TAMES E. JOHNSON,
Plaintiff

)
)
)
) .
V. ) AFFIDAVIT SHOWING
) | PROOF OF SERVICE
HYDE COUNTY, and the )
HYDE COUNTY BOARD )
)
)
)

OF COMMISSIONERS,

Defendants.

The undersigned certifies that service of process was completed by mailing a copy of the
Summons and Complaint and the Petition for Review in the Nature of Certiorari by certified mail,

return receipt requested, addressed to and delivered to the fo‘IloWing addressee:

Hyde County and the
Hyde County Board of Commissioners
. ¢/o Don Davenport
Hyde County Manager
‘'P.O. Box 188
Swan Quarter, NC 27885-0188

Process was In fact received by a person of suitable age and discretion on the 7" day of

September, 2004, as evidenced by the attached genuine return receipt of delivery.



This the _ ;1% day of September, 2004.

- THE BROUGH LAW FIRM

WllBE A

Michael B. Brough

N.C. State Bar # 6053

1829 E. Franklin Street, Suite 800-A
Chapel Hill, North Carolina 27514
(919) 929-3905

STATE OF NORTH CAROLINA

COUNTY OF ORANGE

Sworn to and subscribed before me this the {'THday of SQ {:)'f‘ev\)_\ue v 2

}%ttomcys for Plaintiff
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Hyde County and the
Hyde County Board of Commissioners
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Hyde County Manager
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CERTIFICATE OF SERVICE

This 18 to certify that the undersigned has thus date served the attached Affidavit Showing
Proof of Service upon all parties to this cause by:

(] Hand delivering a copy hereof to the attorney for each said party, or
leaving a copy at the office of said attorey with a person in charge
thereof.

[x] Depositing a copy hereof, postage pre-paid, in the United States
- mail, properly addressed to the attomey for each said party as
follows: '

Hyde County and the ‘
Hyde County Board of Commissioners
c/o Don Davenport
Hyde County Manager
P.O. Box 188
Swan Quarter, NC 27885-0188

This the /7** day of September, 2004.

Michael B. Brough U




FILE NO. 00-CvS-64

FILMNO.
STATE OF NORTH CAROLINA IN THE GENERAL COURT OF JUSTICE
COUNTY OF HYDE 'SUPERIOR COURT DIVISION
JAMES E. JOHNSON, )
)
Plaintiff, )
| )
V. ) ANSWER

)
HYDE COUNTY, )
| )
Defendant. )

The Defendant, for answer to the complaint, pleads as follows:

1. Admit,
2. Admit.
3. Admit
4. Admit.
5. Admit.

6. It is admitted that on July 19, 2004 Simon Rich and Norbert Hector on behalfof Alhgator
Recycling, LLC presented a proposal to the Board to build in Hyde County a construction and demolition
debris solid waste disposal facilityAas part ofalarger project to include a marine .terminal and recycling
operation. It is admitted that the recycling and landfill project would be built upona portion of the lJand

identified on Hyde County map no. 03905-G5-1 and further identified as accountno. 202447 05698. It

is admitted that a portion of the proposed landfill would be located in the area designated as the one



hundred year floodplain under the Flood Damage Prevention Ordinance and that the Board unanimously
granted local approval for said landfill pursuant to 15 NCAC 13B.0504. Except as admitted, paragraph
6 is denied.

7. Ttis admitted that at its July 19, 2004 meeting the Board voted to send a letter to the North
Carolina Department of Crime Control and Public Safety and that a copy of that letter is attached hereto
and made a part hereof, and that without the variance no part of the landfill could be sited in the one
hundred vear floodplain. Except as admitted, paragraph 7 is denied.

8. . Itisadmitted that atits August 2, 2004 meeting the Board conducted a public hearing on
Alligator’s request for a variance at which Simon Rich, Dan Moore, Tom Terrell and Chris Roof testified
under oath and introduced certain other materials; that after giving all persons in attendance an opportunity
to present evidence, the hearing was closed and the Board took the actions alleged in paragraph 8 and

stated its intention to adopt formal findings at the time the variance was issued. Except as admitted

paragraph & is denied.
9. Admit.
10.  Demed.

11. It i.s admitted that the Plaintiff’s propertyis located directly across the Intrcoastal Waterway
from the site of the proposed recycling and landfill project and that the Plaintiff has a vacation home located
on that propeﬁy. Except as admitted, paragraph 11 is denied.

WHEREFORE the Defendant prays the Court as follows:

1. That the complaint of the Plaintiff be denied and dismissed;. |

2. That the costs éf this action be taxed against the Plaintiff; and

3. That the Defendant have such other and further relief as to the Court seems proper.



This the 2% day of September, 2004.

CARTER, ARCHIE, HASSELL & HOLBROOK, LLP.

/éf/%—“‘/(4

Sid Hassell, Jr.

Attomeys for Defendant '
Post Office Drawer 2187
Washington, North Carolina 27889
Telephone: (252) 946-1941



CERTIFICATE OF SERVICE

This is to certify that true copies of the foregoing or attached document have been served upon
counsel for the other parties in this action by depositing the same, enclosed in postpaid wrappers, ina
postal depository under the control of the United States Postal Service and addressed to:

Michael B. Brough

T. C. Morphis, Jr.

Brough Law Firm

1829 E. Franklin St., Sutte 800-A
Chapel Hill, NC 27514

Thomas E. Terrell, Jr.
Smith Moore LLP
P.O. Box 21927
Greensboro, NC 27401

This the _5/7 day of September, 2004.

CARTER, ARCHIE, HASSELL & HOLBROOK, L.L.P.

/_;//74/?

Sid Hassell, .’

Attorneys for Defendant h_
Post Office Drawer 2187
Washington, North Carolina 27889
Telephone: (252) 946-1941

SASIDAHyde, County oftTohnson Suitstanswer.civil. wod
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COUNTY OF HYDE

PO Box 188

Board of Commjssioners
Bertries Bmmert, Chalr SWAN QUARTER, NORTH CAROLINA 27885

Nathan Sears, Vice-chair 252-926-4178
L.eon Bryant
W, Mack Carawan Jr.
Janme Hodges

July 20, 2004

Mr, Bryan E. Beatty, Secretary

NC Dept. of Crime Contro] and Public Safety
4701 Mail Service Center

Raleigh, NC 27699-4701

RE: Notice of Intent to Grant Variance

Dear Secretary Beatty:

Fiiae 2~

Dorald L. Davenport
County Manager

Connie Burleson
Clerk ta the Board
Admin Assist Caunty Mana;

At the regularly scheduled meeting of the Hyde County Board of Commissioners
on July 19, 2004, the Commission heard preliminary evidence from Alligator .
River Recyeling, LLC regarding its request for a variance pursuant to NC
General Statue 143-215.54A(b) for construction of a landfill for construction and
demolition debris, a portion of which would encroach upon the 100-year flood
plan. Based upon the evidence presented, the Hyde County Board of
Commissioners voted to express its intent to grant a variance pursuant to NC
General Statue 143-215A and the Hyde County Flood Damage Prevention
Ordinance. A full evidentiary hearing will be scheduled for a future meeting, at
which time Alligator River Recycling will be required to show that it meets all

requirements for a variance under these ordinances,

Sincerely,

e . o
Pl 05
eatrice O. Emmert, Chair
Hyde County Board of Commissioners



FILE NO. 00-CvS-65

FILM NO.
STATE OF NORTH CAROLINA IN THE GENERAL COURT OF JUSTICE
COUNTY OF HYDE SUPERIOR COURT DIVISION
JAMES E. JOHNSON, )
| )
Petitioner, )
)
V. ) RESPONSE
)
HYDE COUNTY, )
)
Respondent. )

The Respondents, Hyde County and the Hyde County Board of Commissioners, respond to the

Petition For Review In The Nature Of Certiorari as follows:

1.

3.

6.

Admit.
Admt.
Admit.
Admut.
Admit.

Ttis admitted that on July 19, 2004 Simon Rich and Norbert Hector on behalf of Alligator

Recycling, LLC presented a proposal to the Board to build in Hyde County a construction and demolition

debris solid waste disposal facility as part of a larger project to include a marine terminal and recycling

operation: It is admitted that the recycling and landfill project would be built upon aportion of the land

identified on Hyde County mapno. 03 905-G5-1 and further identified as accountno. 202447 05698. It



is admitted that a portion of the proposed landfill would be lqcated in the area designated as the one
hundred year floodplain under the Flood Damage Prevention Ordinance and that the Board unanimously
granted local approval for said landfill pursuantto 15 NCAC 1 3B.0504. Except as admitted, paragraph
6 is denied.

7. Ttis admitted that at its July 19, 2004 meeting the Board voted to send a letter to the North
Carolina Department of Cﬁme Control and Public Safety and that a copy of that letter is attached hereto
and made a part hereof, and that without the variance no part of the landfill could be sited in the one
hundred year floodplain. Except as admitted, paragraph 7 is denied.

8. Ttis admitted that at its August 2, 2004 meeting the Board conducted a public hearing on
Alligator’s request for a variance at which Simon Rich, Dan Moore, Tom Terrell and Chris Roof testified
. under oath and introduced certain other materials; that after giving all persons in attendance an opportunity
to present evidence, the hearing was closed and the Board took the actions alleged in paragraph 8 and

stated its intention to adopt formal findings at the time the variance was issued. Except as admitted

paragraph 8 is denied.
9. Admit.
10. Denied.

11.  Itis admitted that the Plaintiff’s propertyis located directly across the Intrcoastal Waterway
from the site of the préposed recycling and landfill project and that the Plaintiffhas a vacation home located
on that property. Except as admitted, paragraph 11 is dented.

WHEREFORE the Defendant prays the Court as follows:

1. That the complaint of the Plaintiff be denied and dismissed;

2. That the costs of this action be taxed against the Plaintiff; and



3.

This the _ %’ _day of September, 2004.

That the Defendant have such other and further relief as to the Court seems proper

CARTER, ARCHIE, HASSELL & HOLBROOK, L.L.P.

By:

Sid Hassell, Jr.

Attorneys for Respondents ¢

Post Office Drawer 2187
Washington, North Carolina 27889

Telephone: (252) 946-1941

./



CERTIFICATE OF SERVICE

This is to certify that true copies of the foregoing or attached document have been served upon
counsel for the other parties in this action by depositing the same, enclosed in postpaid wrappers, ina
postal depository under the control of the United States Postal Service and addressed to:

Michael B. Brough

T. C. Morphis, Jr.

Brough Law Fom

1829 E. Franklin St., Suite 800-A
Chapel Hill, NC 27514

Thomas E. Terrell, Jr.

Smith Moore LLP

P.O. Box 21927

Greensboro, NC 27401

This the .57 day of September, 2004.

CARTER, ARCHIE, HASSELL & HOLBROOK, L.LP.

/g / e ; //<
Sid Hassell, Jr.”
Attorneys for Respondents

Post Office Drawer 2187

Washington, North Carolina 27889
Telephone: (252) 946-1941

S:\SID\Hyde, County of\Johnson Suits\response.cert.wpd



FaM:1 282 §2g 2701

D IWDC CO. MANACER

COUNTY OF HYDE

FILE No 0830 03,73 "04 14:47

Board of Commissioners PO Box 188
Bealrice Hmmaert, Chalr SWAN QUARTER, NORTH CAROLINA 27885
- Mathan Sears, Vice-chair 252-926-4178
Leon Bryant 252-926-3701 Fax
W. Mack Carawan Jr. ) i
lane Hadges . v
July 20, 2004

Mr. Bryan E. Beatty, Secretary

NC Dept. of Crime Control and Public Safet
4701 Mail Service Center

Raleigh, NC 27699-4701

RE: Notice of Intent to Grant Variance

Dear Secretary Beatty:

ot 2

Donald L. Davenport
County Manager

Conrile Burlespn
Clerk to the Board
Admin Assist County Manag

At the regularly scheduled meeting of the Hyde County Board of Commissioners
on July 19, 2004, the Commission heard preliminary evidence from Alligator
River Recyeling, LLC regarding its request for a variance pursuant to NC
General Statue 143-215.54A(b) for construction of a landfill for construction and
demolition debris, a portion of which would encroach upon the 100-year flood
plan. Based upon the evidence presented, the Hyde County Board of
Commissioners voted to express its intent to grant a variance pursuant to NC
General Statue 143-215A and the Hyde County Flood Damage Prevention
Ordinance. A full evidentiary hearing will be scheduled for a future meeting, at
which time Alligator River Recycling will be required to show that it meets all

requirements for a variance under these ordinances,
Sincerely,

;%Zajtﬁé:&/ Erx?fnegr?, Ehair 7/

Hyde County Board of Commissioners



NORTH CAROLINA IN THE GENERAL COURT OF JUSTICE
SUPERIOR COURT DIVISION

HYDE COUNTY 04 CVS 64

JAMES E. JOHNSON,

Plaintiff,

v NOTICE OF HEARING

HYDE COUNTY and the
HYDE COUNTY BOARD OF
COMMISSIONERS,

Defendants.

The undersigned hereby gives notice that Alligator River Recycling, LLC’s Motion to
Intervene in this action, which was filed September 13, 2004,will be placed for hearing on the

November 8, 2004 Administrative calendar at the Swan Quarter Fire Department in Hyde

County at 9:30 am.
1~

This the 2 67 day of October, 2004.

— .
aa/wm s L roarnrt ;\
Thomas E. Terrell, Jr. s

NC State Bar No. 13133
Attorney for Alligator River Recycling, LLC

OF COUNSEL:

SMITH MOORE LLP
300 North Greene Street
Suite 1400

PO Box 21927 (27420)
Greensboro, NC 27401
Telephone: 336.378.5200
Facsimile: 336.378.5400

Greensboro 685241.1



CERTIFICATE OF SERVICE

I hereby certify that the foregoing Notice of Hearing was served upon plaintiff in this
action by forwarding same by Facsimile (919-942-5742) and by United States mail, first class,
postage prepaid, addressed to counsel for plaintiff as follows:

Michael B. Brough
The Brough Law Firm
1829 E. Franklin Street
Suite 800-A

Chapel Hill, NC 27514

and
upon attorney for Hyde County, as follows:

Sidney J. Hassell, Jr.

Carter, Archie, Hassell & Singleton, LLP
P. O. Drawer 2187

112 S. Respess Street

Washington, NC 27889

A~
This the 2 (0 day of October, 2004.

~ -
CoA (AN 2

Thomas E. Terrell, Jr.

Greensboro 685241.1



NORTH CAROLINA IN THE GENERAL COURT OF JUSTICE
SUPERIOR COURT DIVISION

HYDE COUNTY . : 04 CVS 65

JAMES E. JOHNSON,

Plaintiff,

v NOTICE OF HEARING

HYDE COUNTY and the
HYDE COUNTY BOARD OF
COMMISSIONERS,

Defendants.

The undersigned hereby gives notice that Alligator River Recycling, LLC’s Motion to
Intervene in this action, which was filed September 13, 2004,will be placed for hearing on the
November 8, 2004 Administrative calendar at the Swan Quarter Fire Department in Hyde

County at 9:30 a.m.

This the Z éﬁay of Qctober, 2004,

aa/v‘ﬁ; g- I//-MQ

Thomas E. Terrell, Jr.
NC State Bar No. 13133
Attorney for Alligator River Recycling, LLC

OF COUNSEL:

SMITH MOORE LLP
300 North Greene Street
Suite 1400

PO Box 21927 (27420)
Greenshoro, NC 27401
Telephone: 336.378.5200
Facsimile: 336.378.5400



CERTIFICATE OF SERVICE

I hereby certify that the foregoing Notice of Hearing was served upon plaintiff in this
action by forwarding same by Facsimile (919-942-5742) and by United States mail, first class,
postage prepaid, addressed to counsel for plaintiff as follows:

Michael B. Brough
The Brough Law Firm
1829 E. Franklin Street
Suite 800-A

Chapel Hill, NC 27514

and
upon attormney for Hyde County, as follows:

Sidney J. Hassell, Jr.

Carter, Archie, Hassell & Singleton, LLP
P. O. Drawer 2187

112 S. Respess Street

Washington, NC 27889

_.fvl/\
This the 2. & day of October, 2004.

-
o 7W

Thomas E. Terrell, Jr.



STATE OF NORTH CAROLINA

COUNTY OF HYDE

JAMES E. JOHNSON,
Plaintiff,
v.
HYDE COUNTY,

Defendant.

R R N N N N N N L

FILE NO. 04-CvS-64
FILMNO.

IN THE GENERAL COURT OF JUSTICE

SUPERIOR COURT DIVISION

'CERTIFICATE OF SERVICE

This is to certify that true copies of the foregoing or attached document have been served upon

counsel for the other parties in this action by depositing the same, enclosed in postpaid wrappers, in a

postal depository under the control of the United States Postal Service and addressed to:

Michael B. Brough
T. C. Morphis, Jr.
Brough Law Firm

1829 E. Franklin St., Suite 800-A

" Chapel Hill, NC 27514

Thomas E. Terrell, Jr.
Smith Moore LLP
P.0O. Box 21927
Greensboro, NC 27401

This the ¢/  day of November, 2004.

CARTER, ARCHIE, HASSELL & HOLBROOK, L.L.P.

Sid Hassell, Jr. Jt//
Attorneys for Defendant”
Post Office Drawer 2187

Washington, North Carolina 27889
Telephone: (252) 946-1941



NORTH CAROLINA IN THE GENERAL COURT OF JUSTICE
SUPERIOR COURT DIVISION

HYDE COUNTY 04 CVS 64

JAMES E. JOHNSON,

Plaintiff,

v CONSENT ORDER

HYDE COUNTY and the
EYDE COUNTY BOARD OF
COMMISSIONERS,

Defendants. .

Upon motion of Alligator River Recycling, LLC to intervene in this action, and upon
consent of plaintiff James E. Johnson, through his counsel, Michael B. Brough, and Hyde
County, through its counsel, Sidney J. Hassell, Jr., and in this Court’s discretion, it is hereby
ORDERED that Alligator River Recycling, LLC be added as an additional party defendant to
this action. The case caption shall be changed to reflect that Alligator River Recycling, LLC 1s
an additional party defendant, and Alligator River Recycling’s Answer is hereby accepted as its

Answer to plaintiff’s Complaint.

This the 2 day of November, 2004.

Jugfe Presiding y‘

CONSENTED TO:

7%% @%ﬂ(ﬁ % /) M/
Michael B. Brough U/ v Hadedl, Ir. -~
Attorney for James E. Johnson Attorney for Hyde County aﬁ

Hyde County Board of Commissioners

Clad nfslod
i@"?"@{m& P4



STATE OF NORTH CAROLINA

COUNTY OF HYDE

JAMES E. JOHNSON,

Petitioner,

V.

HYDE COUNTY,

Respondent.

L N W N A

FILE NO. 04-CvS-65
FILMNO.

IN THE GENERAL COURT OF JUSTICE

SUPERIOR COURT DIVISION

CERTIFICATE OF SERVICE

This is to certify that true copies of the foregoing or attached document havebeen served upon

counsel for the other parties in this action by depositing the same, enclosed in postpaid wrappers, ina

postal depository under the control of the United States Postal Service and addressed to:

Michael B. Brough
T. C. Morphis, Jr.
- Brough' Law Firm

11829 E. Franklin St., Sutte 800-A

Chapel Hill, NC 27514

Thomas E. Terrell, Jr.
Smith Moore LLP
P.O.Box 21927
Greensboro, NC 27401

This the _/ 4 day of November, 2004.

CARTER, ARCHIE, HASSELL & HOLBROOK, L.L.P.

By: r’ﬂ/z}/ﬂ Mj |

Sid Hassell, Jr.

Attorneys for Respondent

Post Office Drawer 2187
Washington, North Carclina 27883
Telephone: (252) 946-1941




NORTH CAROLINA IN THE GENERAL COURT OF JUSTICE
SUPERIOR COURT DIVISION

HYDE COUNTY 04 CVS 65

JAMES E. JOHNSON,

Petitioner,

V.
~ CONSENT ORDER

HYDE COUNTY and the
HYDE COQUNTY BOARD OF
COMMISSIONERS,

Respondents.

Upon motion of Alligator River Recycling, LLC to intervene in this action, and upon
consent of plaintiff James E. Johnson, through his counsel, Michael B. Brough, and Hyde
County, through its counsel, Sidney J. Hassell, Jr., and in this Court’s discretion, it is hereby
ORDERED that Alligator River Recycling, LLC be added as an additional party Respondent to
this action. The case caption shall be changed to reflect that Alligdior River Recycling, LLC is
an additional party Respondent, and Alligator River Recycling’s Response is hereby accepted as
its Response to Petitioner’s Petition for Review in the Nature of Certiorari.

This the 2 day of November, 2004.

vl
CONSENTED TO:

VbS5 _f 47

Michael B. Brough \) Sidney ) Haseell, Ir.

Attomney for James Johnson Attorney for Hyde County
and Hyde County Board of Commissioners

VJu

Liled /oy |
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NORTH CAROLINA IN THE GENERAL COURT OF JUSTICE
SUPERIOR COURT DIVISION

HYDE COUNTY 04 CVS 64

JAMES E. JOHNSON,
Plaintiff,

V.

HYDE COUNTY and the
HYDE COUNTY BOARD OF

COMMISSIONERS,
NOTICE OF HEARING

Defendant,

and

ALLIGATOR RIVER RECYCLING, LLC,

Additional Defendant.

PLEASE TAKE NOTICE that the undersigned hereby gives notice that Alligator River
Recycling, LLC’s Motion for Summary Judgment in this action will be heard during the Hyde
County December 13, 2004 Civil Session of Superior Court at 9:00 a.m. or as soon thereafter as
it may be heard, at the Swan Quarter Fire Department, or other temporary location as announced
ar determined by the Administrative Office of the Court or by the Senior Resident Judge
Presiding.

This the ZZ‘V{:Iay of November, 2004.

S ~
odups S laure oo il
Thomas E. Terrell, Jr.

NC State Bar No. 13133
Attomey for Alligator River Recycling, LLC




OF COUNSEL:

SMITH MOORE LLP
300 North Greene Street
Suite 1400

PO Box 21927 (27420)
Greensboro, NC 27401
Telephone: 336.378.5200
Facsimile: 336.378.5400



CERTIFICATE OF SERVICE

I hereby certify that the foregoing Notice of Hearing was served upon plaintiff in this
action by forwarding same by Facsimile (919-942-5742) and by United States mail, first class,
postage prepaid, addressed to counsel for plaintiff as follows:

Michael B. Brough
The Brough Law Firm
1829 E. Franklin Street
Suite 800-A.

Chapel Hill, NC 27514

and
upon attorney for Hyde County, as follows:

Sidney J. Hassell, Jr.

Carter, Archie, Hassell & Singleton, LLP
P. O. Drawer 2187

112 S. Respess Street

Washington, NC 27889

This the 2.8 day of November, 2004,

Thomas E. Terrell, Jr.



NORTH CAROLINA IN THE GENERAL COURT OF JUSTICE
SUPERIOR COURT DIVISION

HYDE COUNTY 04 CVS 65

JAMES E. JOHNSON,
Petitioner,
V.

HYDE COUNTY and the
HYDE COUNTY BOARD OF

COMMISSIONERS,
NOTICE OF HEARING

Respondents,

and

ALLIGATOR RIVER RECYCLING, LLC,

Additional Respondent.

PLEASE TAKE NOTICE that the undersigned hereby gives notice that Alligator River
Recycling, LLC’s Motion for Summary Judgment in this action will be heard during the Hyde
County December 13, 2004 Civil Session of Superior Court at 9:00 a.m. or as soon thereafter as
it may be heard, at the Swan Quarter Fire Department, or other temporary location as announced
or determined by the Administrative Office of .the Court or by the Senior Rgsident‘Judge
Presiding.

4 '
This the 2 25 day of Novembc;, 2004,

e e
C)LM 7 C [auwnsnrc ) ) .
Thomas E. Terrell, Jr.

NC State Bar No. 13133
Attorney for Alligator River Recycling, LLC



OF COUNSEL:

SMITH MOORE LLP
300 North Greene Street
Suite 1400

PO Box 21927 (27420)
Greensboro, NC 27401
Telephone: 336.378.5200
Facsimile: 336.378.5400



CERTIFICATE OF SERVICE

I hereby certify that the fofegoing Notice of Hearing was served upon Petitioner in this
action by forwarding same by Facsimile (919-942-5742) and by United States mail, first class,
postage prepaid, addressed to counse! for Petitioner as follows:

Michael B. Brough
The Brough Law Firm
1829 E. Franklin Street
Suite 800-A

Chapel Hill, NC 27514

and

upon attorney for Hyde County, as follows:
Sidney J. Hassell, Jr.

Carter, Archie, Hassell & Singleton, LLP
P. O. Drawer 2187

112 S. Respess Street
Washington, NC 27889

This the z%ay of November, 2004.

C/)Z\-MN S/WA

Thomas E. Terrcf L Ir.



NORTH CAROLINA IN THE GENERAL COURT OF JUSTICE
SUPERIOR COURT DIVISION

HYDE COUNTY 04 CVS 64

JAMES E. JOHNSON,
Plamntiff,

V.

HYDE COUNTY and the
HYDE COUNTY BOARD OF

COMMISSIONERS, MOTION FOR SUMMARY JUDGMENT

Defendant,
and

ALLIGATOR RIVER RECYCLING, LLC,

Additional Defendant.

Alligator River Recycling, LLC, Additional Defendant, by and through counsel, and
pursuant to Rule 56 of the North Carolina Rules of Civil Procedure, moves the Court for
Summary Judgment on the grounds that there is no genuine issue of a material fact and that it is
entitled to judgment as a matter of law. In support of this Motion, Additional Defendant relies

on the pleadings, answers, affidavits and documents of public record in this case.

This the 2 IS day of November, 2004.
ﬁou
s 27!2 2 e O f\

Thomas E. Terrell, Jr. /
NC State Bar No. 13133
Attorney for Alligator River Recycling, LLC

Greenshoro 689409.1



OF COUNSEL:

SMITH MOORE LLP
300 North Greene Street
Suite 1400

PO Box 21927 (27420)
Greensboro, NC 27401
Telephone: 336.378.5200
Facsimile: 336.378.5400

Greensboro 689409.1



CERTIFICATE OF SERVICE

I hereby certify that the foregoing Motion for Summary Judgment was served upon
plaintiff in this action by forwarding same by Facsimile (919-942-5742) and by United States
mail, first class, postage prepaid, addressed to counsel for plaintiff as follows:

Michael B. Brough
The Brough Law Firm
1829 E. Franklin Street
Suite 800-A

Chapel Hill, NC 27514

and
upon attorney for Hyde County, as follows:

Sidney J. Hassell, Jr.

Carter, Archie, Hassell & Singleton, LLP
P. O. Drawer 2187

112 S. Respess Street

Washington, NC 27889

This the 2. & day of November, 2004.

Greensboro 689409.1

Thomas E. Terrell, Jr.



NORTH CAROLINA IN THE GENERAL COURT OF JUSTICE
SUPERIOR COURT DIVISION

HYDE COUNTY 04 CVS 65

JAMES E. JOHNSON,
Petitioner,

V.

HYDE COUNTY and the
HYDE COUNTY BOARD OF

COMMISSIONERS, MOTION FOR SUMMARY JUDGMENT

Respondent,

and

ALLIGATOR RIVER RECYCLING, LLC,

Additional Respondent.

Alligator River Recycling, LLC, Additional Respondent, by and through counsel, and
pursuant to Rule 56 of the North Carolina Rules of Civil Procedure, moves the Court for
Summary Judgment on the grounds that there is no genuine issue of a material fact and that it 1s
entitled to judgment as a matter of law. In support of this Motion, Additional Respondent relies
on the pleadings, answers, affidavits and documents that comprise the public record in this case,

which is being prepared for service on plamntiff.

e

This the Z‘BV day of November, 2004.
/(G*Aq 7
& < [ Rprene . ;

Thomas E. Terrell, Jr. v
NC State Bar No. 13133
Attorney for Alligator River Recycling, LLC

Greensboro 689410.1



OF COUNSEL:

SMITH MOORE LLP
300 North Greene Street
Suite 1400

PO Box 21927 (27420)
Greensboro, NC 27401
Telephone: 336.378.5200
Facsimile: 336.378.5400

Greensboro 6§9410.1



CERTIFICATE OF SERVICE

I hereby certify that the foregoing Motion for Summary Judgment was served upon
plaintiff in this action by forwarding same by Facsimile (919-942-5742) and by United States
mail, first class, postage prepaid, addressed to counsel for Petitioner as follows:

Michael B. Brough
The Brough Law Firm
1829 E. Franklin Street
Suite 800-A

Chapel Hill, NC 27514

and
upon attorney for Hyde County, as follows:

Sidney J. Hassell, Jr.

Carter, Archie, Hassell & Singleton, LLP
P. O. Drawer 2187

112 S. Respess Street

Washington, NC 27889

This the 2—-6"/day of November, 2004.

Greensboro 689410.1

()Z«eo-e Cf‘(-u_;_n_Q-ﬂ/)

Thomas E. Terrcll Jr.





