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SANITARY LANDFILL OPERATION AGREEMENT

THIS SANITARY LANDFILL OPERATION AGREEMENT (this "Agreement") is
entered as of the S day of (hAber, 221 by and between HAYWOOD COUNTY,
NORTH CAROLINA (the "County"), a g'ovemmenta_l entity created under the laws of the State
of North Carolina and the entity having legal jurisdiction over the ownership and management of
the White Oak Landfill, and SANTEK ENVIRONMENTAL OF NORTH CAROLINA,
LLC, a limited liability company otganized under the laws of the State of North Carolina
("Contractor"), and authorized and licensed to do business in the State of North Carolina.

RECITALS:

WHEREAS, the County owns and operates a sanitary landfill known as the White Oak
Landfill, as more specifically defined hereafter;

WHEREAS, the County is empowered to petform solid waste management tasks in
Haywood County, North Carolina, and in connection therewith;

WHEREAS, the County desires that the White Oak Landfill be operated by a private
professional entity with expertise in the management of municipal sanitary landfills, and the
Contractor has such expertise and is willing to manage the White Oak Landfill for the County
putsuant to the terms and conditions of this Agreement,

NOW, THEREFORE, FOR AND IN CONSIDERATION of the foregoing premises
and the other mutual covenants between the parties, the receipt and sufficiency are hereby
acknowledged, the parties hereto do hereby agree as follows:

L DEFINITIONS

1.1  Definitions. The following terms shall be defined in the following manner
throughout this Agreement.

Adjusted Gross Revenues. This term shall mean revenues that are received by
Contractor from the billing of tipping fees for the disposal of Solid Waste
delivered to the Landfill and the Drop-off Center at the Landfill; provided,
however, that Adjusted Gross Revenues shall not include such revenues
comprised of, arising or related to: (i) Haywood County Generated Solid Waste,
(ii) amounts that are refunded, reimbursed, credited and/or adjusted, and (iii)
federal, state and/or local taxes, fees (including without limitation availability
fees), assessments and other charges measured by such revenues, or otherwise
related to or based upon such revenues or the operation of the Landfill.



Agreement Year. A successive twelve-month period commencing for the first
year on the first day of the month of the Commencement Date and thereafter

annually on the anniversary of the Commencement Date.

Closed C&D Landfill. The closed C&D Landfill of approximately four acres in
size on the Landfill premises more particularly described as Exhibit A attached

hereto.

Closure. All actions required in order to close a municipal solid waste landfill
pursuant to the Solid Waste Laws. Interim Closure actions do not constitute
Closure, but are interim measures required by the Solid Waste Laws to be taken
prior to final Closure, such as interim cover.

Commencement Date. The date which is the earlier of the first day Contractor
has possession and assumes operation of the Landfill, or such other date as may
be agreed upon in writing between the parties hereto. The Contractor shall
document the Commencement Date in a letter to the County.

Contracted out-of-County Waste. Waste generated outside of the County that
was disposed of in the Landfill pursuant to a written contract between Contractor

and a generator that has a term of at least 36 months.

Construction_and Demolition (C&D) Waste. Non-Hazardous Solid Waste

resulting from construction, remodeling, repair and demolition of structure and
from road building. C&D wastes include but are not limited to bricks, concrete
and other masonry materials, soil, rock and lumber, road spoils, rebar, paving
material, or other materials as defined by Solid Waste Laws.

Drop-off Center. Facilities, including one located on the premises of the Landfill
that are operated by or on behalf of the County that accepts Solid Waste and
Recyclables. Such Solid Waste is Haywood County Generated Waste and is then
transferred from such facility directly to the Land(fill for disposal, and Recyclables
are transferred to Materials Recovery Facility (MRF), located at 278 Recycle

Road, Clyde NC.

EPA. The United States Environmental Protection Agency (EPA), which is the
administrative agency for the United States of America that issues various
environmental permits, including but not limited to Solid Waste Permits, and
oversees the enforcement of the environmental laws of the United States.

Economic Frustration. A determination by Contractor made in good faith that it
is economically unreasonable to continue operation of the Landfill, which is
supported by facts submitted to the County in writing demonstrating that the
revenues from operations by Contractor under this Agreement are insufficient to
cover the costs to perform Contractor’s obligations under this Agreement.



Economic Frustration cannot be triggered by the Contractor before a payment to
the County in an amount equivalent to the Performance Security in effect at the
time of the Economic Frustration, and Contractor’s obligations with respect to
Closure and Post-Closure after triggering an event of Economic Frustration are set
forth in Section 8.4 of this Agreement.

Environmental Impairment. A determination that is made by the Contractor
within the first twelve (12) months following the Commencement Date that pre-
existing environmental conditions exist on, under or about the Landfill, which
Contractor did and could not have determined during its due diligence, such that
in the Contractot's reasonable discretion, the continued operation of the Landfill
will subject the contractor to environmental liability, which is supported by facts
submitted to the County in writing,

Equipment. The equipment or other personal property owned by the County that
is leased by Contractor from the County to be used in the operation of the
Landfill, as described more specifically on Exhibit B attached hereto.

Expanded Management Commencement Date. The date following the

Commencement Date, which is the earlier to occur of the date (i) the County
receives written notice from the Contractor acknowledging the Expanded
Management Commencement Date has occurred, or (ii) on which the average
daily volume (over any 90-day period beginning after the Commencement Date)
of Solid Waste disposed of in the Landfill from the aggregate of (A) Haywood
County Generated Waste and (B) Contracted Out-of-County Waste equals or
exceeds 396 tons. In the event that the circumstance in clause (ii) above is the
first to occur, the Contractor shall notify the County in writing of the achievement
of the Expanded Management Commencement Date,

Haywood County Generated Solid Waste. Solid Waste génerated within the

County, including without limitation waste sent to the Landfill from any Drop-off
Center, and waste generated by the municipalities and incorporated areas.

Hauler. Any individual, firm, entity or other person who transports or otherwise
performs hauling services of Solid Waste to the Landfill.

Hazardous Waste. Any waste meeting the classification "Hazardous Waste" as
defined in Resource Conservation and Recovery Act (RCRA), as amended, or
applicable federal or state regulations promulgated pursuant to RCRA as they
may be modified or amended from time to time, or other subsequent regulation
that replaces or supersedes such rules, including NC GS 130A-290(a)(8), as

amended from time to time.

Infectious Waste. Those wastes which may cause disease or reasonably be
suspected of harboring or transmitting pathogenic organisms; included are wastes




resulting from the operation of medical clinics, hospitals, and other facilities
producing wastes which may consist of, but are not limited to, diseased human
and animal parts, contaminated bandages, pathological specimens, hypodermic
needles, contaminated clothing, and surgical gloves as defined by Solid Waste
Laws, as amended from time to time.

Land Clearing_and Inert Debris Area (LCID). An area as described and

limited by the Landfill Permit that accommodates a grinding area for land-
clearing and inert debris.

Landfill. The sanitary landfill know as White Oak Landfill located on
approximately 296 acres of land at 3898 Fines Creek Road, Waynesville, NC
28785, which as of the Commencement Date is operated under the Landfill
Permit, including without limitation all landfill cells and/or phases built or to be
built within the permitted footprint of the Landfill Permit and as more particularly
described in Exhibit C attached hereto, and as any and all may be expanded from
time to time hereafter. The Landfill does include the grinding and drop off area
and compost activities addressed in the Landfill Permit and the Closed C&D

Landfill.

Landfill Permit. The solid waste landfill permit issued by North Carolina
Department of Environment and Natural Resources, permit number 44-07, related
to the Landfill, which as of the Commencement Date petmits approximately 60.4
acres to be developed for the disposal of waste, together with any and all
expansions, replacements, supplements, modifications, renewals or amendments
of any of the foregoing. This includes any and all related permits needed to
operate said landfill, including but not limited to the water quality and air quality

permits.

Leachate. A liquid that has passed through or emerged from Solid Waste and
contains soluble, suspended, or miscible materials leached from such waste.

Leachate Costs. Costs arising from Leachate generated at the Landfill that are
incurred for treatment, pre-treatment, transportation, and disposal, including
pumping, handling and other disposal costs; provided that Leachate Costs do not
include remediation and or response costs required in response to the presence of
a hazardous waste constituent.

Materials Recovery Facility (MRF)., Haywood County's existing MRF which is

located on 278 Recycle Road, Clyde, NC 28721, which handles Recyclables
delivered to the Landfill and/or Drop-off Center, and is and will continue to
remain under the control and operation, and the financial obligation, of the

County.



Monthly Fuel Surcharge. A monthly amount, if any, which equals the
additional fuel costs incurred by Contractor above the monthly fuel costs based on
the Fuel Cost Basis. The Fuel Cost Basis equals $3.01. The Monthly Fuel
Surcharge is calculated by (i) taking the percentage increase, if any, in the East
Coast DOE [Department of Energy] off-road fuel surcharge (see No. 2 Distillate
Prices by Sales Type), as determined on the first (1*') Friday of each month, above
the Fuel Cost Basis, and (ii) multiplying such percentage increase by $10,000.
For example, if in a month during the contract the East Coast DOE off-road fuel
surcharge is $3.40, then the percentage increase would be 13% (301/340=1.13),
and the Monthly Fuel Surcharge for that month would equal $1300 (.13
multiplied by $10,000). Contractor shall invoice the County for the Monthly
Fuel Surcharge in arrears for each month by the 15™ of the following month.

NCDENR. The North Carolina Department of Environment and Natural
Resources (NCDENR), an agency of the State of North Carolina, or any entity
that replaces or succeeds it, which is designated to oversee the environmental
activities of North Carolina, which includes but is not limited to, enforcing,
regulating and permitting of Solid Waste activities.

Performance Security. This term shall identify the security provided and
maintained by Contractor pursuant to Section 12.6 hereof for performance of its

obligations under this Agreement unless funded otherwise by mutual agreement
of the parties. This security may be provided by Contractor in the form of a
surety bond, security fund established for the benefit of the County, or other
similar security instrument; provided, that whatever type of security that is chosen
from time to time by Contractor must be reasonably acceptable in form to the
County; and if a bond, or other third-party instrument, then such instrument shall
be issued by a bank or financial institution or surety having, to the extent
available, a credit rating for its long term debt of at least an A or equivalent
thereof from a nationally recognized credit rating agency, and delivered to the
County on the Commencement Date. However, in no event shall such credit
rating be less than an A-. If in the form of a Performance Bond, it shall be
. executed by Contractor and a corporate bonding company licensed to transact

business in the State of North Carolina and nated on the current list of "Surety
Companies Acceptable on Federal Bonds" as published in the Treasury
Department Circular No. 570. If at any time a surety on any such bond is
declared bankrupt or looses its rights to do business in the State of Notth Carolina
or is removed from the list of surety companies accepted on federal bonds,
Contractor shall, within thirty (30) days of actual knowledge, notify the County
and substitute an acceptable security instrument in such form and signed by such
other surety as may be reasonably satisfactory to the County. For the purposes of
this Agreement, the Contractor has agreed in Section 12.6 heteof to provide
Performance Security during the term of this Agreement.



Permit Work Product. Hard copy and, when reasonably available, in digital
format, of any and all documentation on or relating to the Landfill Permit and all
other permits related to the Landfill, including without limitation all applications,
reports, memoranda, documents, materials, instruments, plans, drawings,
sketches, notes, data, design information, correspondence, and all other
documented data, and other materials, and drafts of any of the foregoing.

Post-Closure Care. The taking of those actions after Closure of a landfill or a
landfill property that is necessary to meet the applicable post-closure care
requirements of the Solid Waste Laws. Interim post-closure care actions do not
constitute Post-Closure Care, but are interim measures required by the Solid
Waste Laws to be taken prior to final Closure. Furthermore, any response actions
in excess of normal post-closure care requirements under the Solid Waste Laws
are not included in Post-Closure Care, including without limitation, remedial
actions of a nature similar to superfund response actions or RCRA corrective

actions.

Process Waste, Solid Waste or other waste that is generated by, produced by or
results from an industrial, manufacturing or commercial processing, operation or

activity.

Recyclables. Materials which may be recovered, recycled or reused and are not
discarded ot disposed of in the Landfill as defined by RCRA and Solid Waste

Laws.

Refuse. All Non-hazardous Solid Waste originating at residences and
commercial establishments, including industrial, institutional, commercial,
municipal and medical sites, which is not Process Waste, including without
limitation, wastes such as discarded materials from dwelling places, households,
apartment houses, stores, office buildings, restaurants, hotels, and institutions,
including gatbage, paper, cardboard, wood, cans, glass, ashes and boxes, cuttings
from trees, lawns and gardens, septic tank pumping and dried digested sludge grit.
The term "Refuse” as used herein does not include Hazardous Waste or Infectious
Waste, including, but not limited to acids, explosives, radioactive materials, toxic
industrial wastes; nor shall it include any materials that are, or in the future may
be, prohibited from dumping by the regulations of the State of North Carolina, or
by any other public agency, or by operation of law.

Roads.

Access Road - A paved all-weather road located outside the Landfill property,
which terminates at the gate to the Landfill.



Haul Road - A paved or unpaved road in the Landfill that is provided to allow
usets of the Landfill to operate vehicles from the gate of the landfill to the tipping
area at the active face of the Landfill.

Service Road - All roads in the Landfill other than Haul Roads.

Solid Waste. Any Garbage, Refuse, Process Waste, including without limitation
Recyclables when they become discarded, sludge from a waste treatment plant,
water supply treatment plant, or air pollution control facility, and other discarded
material, including solid, liquid, semi-solid, or contained gaseous material
resulting from industrial, commercial, and agricultural operations, and from
community activities, but does not include solid or dissolved materials in
domestic sewage, or solid or dissolved materials in irrigation return flows ot
industrial discharges that are point sources subject to permits under Section 402 of
the Federal Water Pollution Control Act (33 U.S.C. 1342) as amended, or source,
special nuclear, or by-product material as defined by the Atomic Energy Act of
1954, as amended (42 U.S.C. 2011). This term includes Special Waste and other
materials approved by NCDENR for disposal at the Landfill, but this term
expressly excludes Hazardous Waste and Infectious Waste.

Solid Waste Laws. Those state laws.and regulations, both as may be amended
from time to time, which regulate the operation of and set forth the compliance
requirements for a sanitary landfill, as defined in North Carolina General Statutes

130A-290(a)(31).

Special Waste. Those wastes that are considered "special waste" pursuant to the
Solid Waste Laws, as amended from time to time.

State Regulatory Agencies. The State of North Carolina agencies that have the
responsibility of regulating the operation and maintenance of a sanitary landfill,

including without limitation, NCDENR.

Unacceptable Waste. All Solid Waste which is Hazardous, Infectious (or
otherwise not included in Garbage, Refuse, and C&D Waste) and any other waste
expressly excluded by the Landfill Permit, including without limitations the
banned items listed on Exhibit D hereto (unless the Solid Waste Laws remove the

ban).

Work. Contractor’s work obligations during the term of this Agreement, in
conformance with the terms of Sections 3.1 and 3.2 hereof, and as more
specifically described hereinafter, which consist of the following:

Prior to the Expanded Management Commencement Date, Work shall include:

(a) Manage and operate the Landfill and the Drop-off Center at the Landfill;
provided, that Contractor shall not manage, operate and/or maintain the MRF;

7



(b) Operate and maintain equipment as necessary to perform the Work described
in clauses (a) - (d) above;

(c) Provide and trainA personnel as necessary to perform the Work described in
clauses (a) - (d) above;

(d) Furnish all supplies, materials, and equipment necessary to petrform the Work
described in clauses (a) - (d) above;

(e) Pay the reasonable expenses of all utilities needed to perform the Work;

() Undertake good faith efforts to develop markets for Solid Waste for disposal
at the Landfill and complete a permit modification to increase the service area.

Following the Expanded Management Commencement Date, Work shall include:

(@)  Manage, operate and maintain the Landfill and the Drop-off Center at the
Landfill; provided, that the Contractor shall not manage, operate and/or
maintain MRF;

(b)  Design, construct and finance the operation of the Landfill;

(c) Conduct at its cost the Closure of the Landfill upon end of its operational
life and interim Post-Closure Care required during the term of this
Agreement, and at its option either conduct or provide for the costs of
Post-Closure Care after Closure;

(d)  Operate and maintain equipment as necessary to perform the Work
described in clauses (a) - (d) above;

(¢)  Provide and train personnel as necessary to perform the Work described in
clauses (a) - (d) above;

) Furnish all supplies, materials, and equipment necessary to perform the
Work described in clauses (a) - (d) above;

(g)  Pay the reasonable expenses of all utilities needed to perform the Work;

(h)  Conduct all billings and collection of revenue for the disposal of waste at
the Landfill that is sent to the Landfill for disposal on or after the
Expanded Management Commencement Date (as the County conducts
these duties for all waste disposal at the Landfill prior to the Expanded

Management Commencement Date).



(i)

Undertake good faith efforts to develop markets for Solid Waste for
disposal at the Landfill.

IL. WARRANTIES, REPRESENTATIONS AND COVENANTS
Warranties, Representations and Covenants of the County. County hereby

warrants, represents and covenants that, as of the date of the execution of this
Agreement:

2.1

(a)

(b)

(©

(d)

(e)

(0

County is duly authorized and empowered to enter into and fully perform
this Agreement according to its terms, and any and all prior agteements
regarding the operation and/or management of the Landfill have lawfully
and rightfully expired or terminated; and

There is no known decree, judgment, or administrative order of any kind
threatened or in existence enjoining or restraining the County from taking
any action required under this Agreement; and

The County has obtained all necessary land use and environmental
approvals for the operation of the Landfill and shall continue to use best
efforts to assist Contractor with any and all renewals, amendments and/or
modifications of the Landfill Permit, other permits, access rights,
approvals, consents, and rights-of-way from federal, State and local
authorities, to enable the Contractor, on behalf of the County, to perform
work under the Landfill Permit consistent with the scope of this
Agreement, and pursuant to applicable law, regulation and the terms of
this Agreement; and

The County has disclosed to Contractor, to the best of its knowledge after
reasonable inquiry, its knowledge of all the facts, information and data
necessary and pertinent to the Landfill, and all of the representations and
warranties contained in this Agreement and any written statements and
exhibits prepared in connection with this Agreement, are true and correct
as of the date of the execution hereof, to the best of this County’s

knowledge; and

The County owns the Equipment and has the right, power and authority to
lease the Equipment to the Contractor pursuant to the terms of this

Agreement; and

The County has produced to the Contractor all of the Permit Work Product
as of the Commencement Date, and shall from time to time during the
term of this Agreement immediately produce any and all additional Permit
Work Product to the Contractor as soon as any such work product comes
into the County’s possession and/or control; and
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(g8)  The County meets, as of the execution of this Agreement, and will
continue to meet during the term of this Agreement, the criteria set forth in
North Carolina law to allow the County to demonstrate financial assurance
for Closure and Post-Closure Care as required in Section 8.4 of this
Agreement; and

(h)  All the representations and warranties contained in this Agreement and
any written statements and exhibits prepared in connection with this
Agreement; are true and correct as of the date of the execution hereof,

Warranties, Representations and Covenants of Contractor. Contractor hereby

warrants, represents, and covenants that, as of the date of the execution of this
Agreement:

(@)  All of the Contractor’s representations and warranties contained in this
Agreement and any written statements and exhibits prepared in connection
with this Agreement, are true and correct as of the date of execution
hereof, and

(b)  The Contractor is a duly authorized limited liability company organized
under the laws of North Carolina; and

(¢)  Contractor has the requisite expertise and financial ability to fully,
completely, and satisfactorily perform its obligations hereunder in full
compliance with applicable law; and

(d)  To the best of its knowledge, the Contractor has disclosed to County its
knowledge of all facts, information and data pertinent to its capacity to
perform its duty and obligations under this Agreement.

1II. SCOPE OF WORK

31

Intent. In order to assure viability for the Landfill and assure disposal capacity
for Haywood County Generated Solid Waste for a period of 10 years following
the end of the Initial Term of this Agreement, the Contractor intends to develop
markets for Solid Waste to inctease the anticipated volume to be received at the
Landfill. The Contractor shall perform all Work hereunder in compliance with all
applicable federal, State, county, and municipal laws, ordinances and regulations.
Prior to the Expanded Management Commencement Date, the County and
Contractor shall work together in pursuing an expansion of the setvice area under
the Landfill Permit. After the Expanded Management Commencement Date, it
shall be the financial responsibility of the Contractor to maintain any and all
existing permits and/or licenses, and timely pay any and all fees required by said
permits and/or licenses, and utilize its reasonable efforts to obtain in the County’s



3.2

33

name any and all new permits and/or licenses and/or renewals, expansions or
modifications of any existing permits and/or licenses as may be required in order
to operate said Landfill as anticipated by this Agreement. It is further intended by
the County that the Contractor shall have maximum flexibility, except as
expressly limited by the terms of this Agreement, in performing the Landfill
operations and other Solid Waste management operations contemplated by this
Agreement, which includes, without limitation, performance of the Work, the
ability to accept Solid Waste and other wastes allowed by NCDENR and/or
Environmental Protection Agency (EPA), for disposal at the Landfill, and the
discretion to make and implement at Contractor’s expense design improvements
and changes to expand and/or enhance the capacity of the Landfill, including
vertical and horizontal expansions of the Landfill cells. For purposes of this
section and throughout this Agreement, expansions contemplated in the scope of
work shall all be only those vertical and/or lateral expansions which may be
achieved and permitted on the property described in Exhibit C.

Contractor’s Solid Waste Responsibilities. As more specifically set forth in this
Agreement, Contractor agrees to conduct the Work in material accordance with
the Solid Waste Laws, and in accordance with applicable standards of care, and to
receive process, dispose of and otherwise handle Solid Waste, and to receive other
wastes allowed by NCDENR and/or EPA.

County’s Responsibilities.

(a) As more specifically set forth in this Agreement, the County shall work in
good faith with Contractor to facilitate Contractor’s performance of its
obligations hereunder, including without limitation the efforts to enhance the
efficiency and capacity of the Landfill, and the intent of the parties to modify
the service area of the Landfill. The County agrees that Contractor shall be
entitled to use any and all facilities and resources on the Landfill in order for
Contractor to perform its contractual obligation hereunder. To fulfill such
responsibilities, the County agrees to exercise any and all lawful means
available to it to fulfill such responsibilities, including without limitation, the
obtaining approval for modification of the permitted service area, and the
obtaining of all necessary permits, licenses and approvals, or any
amendments, modifications, or supplements to existing permits, licenses and
approvals, the causing of any and all needed utilities to be available for the
operation and/or development of the Landfill. To further fulfill such
responsibilities, the County agrees (subject to the limitations set forth in
Section 3.1 of this Agreement) to exercise any and all lawful means available
to it for the acquisition, at Contractor’s expense, of interests in real estate,
such as rights of ingress or egress, rights of way, easements, access to utilities,
and soil for cover material; provided, under ho circumstances shall the County
be obligated to use its powers of eminent domain to accomplish these
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responsibilities. All real property interests purchased pursuant to this Section
shall be titled to the County,

The County retains responsibility for performance of all obligations to
NCDENR and/or EPA pursuant to orders, demands, or other enforcement
actions arising from or related to circumstances existing at the Landfill prior
to the Commencement Date

(b) The County shall lease to the Contractor all Equipment for a period of five (5)
years and for an annual rental payment in an aggregate amount equal to
$25,000.00 for a total cumulative rent for the entire S-year rental period of
$125,000.00, with the initial payment due on the Commencement Date and a
commensurate annual payment to be due from Contractor to County on the
anniversary date of the Commencement Date for the next four (4) years, such
Equipment to be used in such manner as Contractor shall deem appropriate in
its sole discretion, so long as compliant with lease agreements. The transfer
of Equipment may be further evidenced by written lease consistent with this
Agreement, at the request of either party hereto. Contractor shall carry out a
reasonable equipment maintenance program to keep the Equipment in as good
an operating condition as is practicable, ordinary wear and tear excepted,;
provided, that in the event that any piece of Equipment is determined by
Contractor in its sole discretion to no longer be serviceable, Contractor may
replace such Equipment with its own equipment. All replaced Equipment
shall be returned to the County and deleted from the lease/Agreement,
whichever is applicable. The replacement equipment shall remain the
property of the Contractor. At the end of the five (5) year term, Contractor
has the option to (i) purchase some or all of the Equipment at the then fair
market value, (i) renew the lease/Agreement term of the Equipment for a
second term of 5§ years on the same terms, or (iii) return the Equipment to the
County. Provided, further, that the Equipment shall remain at the Landfill
during the entirety of the lease/Agreement term, except to the extent
temporary relocation is necessary to repair or maintain such Equipment. All
equipment and supplies shall be inventoried and mutually agreed upon by
both parties prior to the Commencement Date.

Designated Representatives. The County designates the County Manager for
Haywood County as the initial Contract Administrator ("Contract

Administrator"), who shall serve as the County’s primary liaison with the
Contractor. The Contract Administrator shall be required to devote only the time
and effort to the administration of this Agreement that the County shall require.
Contractor also shall designate in writing an individual (the "Liaison
Representative") to serve as its primary liaison with the Contract Administrator.
The Liaison Representative shall administer this Agreement on behalf of
Contractor. Instructions and/or representations from the Contract Administrator
and the Liaison Representative shall be deemed to be instructions and/or
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representations from the County and the Contractor, respectively; provided, that
the Contract Administrator may on a case-by-case basis expressly condition his or
her actions hereunder with respect to any patrticular issue upon obtaining the prior
authorization and approval from the full County Board of Commissioners.
Agreement Period. This Agreement shall be effective upon execution by the
parties hereto and the Contractor shall commence the Work on or before the
Commencement Date. The initial term of this Agreement shall continue for a
period of twenty (20) years subsequent to the Commencement Date ("Initial
Term"); provided that the County may extend the Agreement from time to time
for one or more additional periods not to exceed in the aggregate ten (10) years
after the Initial Term. In the event that either party wants to extend the term of
this Agreement beyond the Initial Term (or if already extended beyond such
period, then current term), such party shall provide written notice to the other
party at least ninety (90) days prior to end of the Initial Term or the then current
term of this Agreement. Notwithstanding the foregoing, upon the occurrence of
the Expanded Management Commencement Date, the term of this Agreement
shall be automatically extended to continue until the completion of the operational
life (to the full extent permitted under the Landfill Permit, as expanded from time
to time).  Provided, however, that the term of this Agreement shall end
immediately upon ninety (90) days notice (the "End of Term Notice") from
Contractor to the County in the event that either of the following events occur:
(a) the Landfill Permit, or any other permit required by NCDENR, EPA or other
federal or State agency, enabling disposal of waste at the Landfill does not remain
current and in effect throughout such term, unless the permit effectiveness is
intetrupted as the direct result of Contractor's negligent actions; provided,
however, both the County and the Contractor shall use all commercially
practicable efforts to maintain any and all such permits current and effective to
enable performance of obligations of this Agreement; (b) Economic Frustration;
or (c) Environmental Impairment. In the event that the term of this Agreement
ends because of Economic Frustration, the Performance Security shall be
surrendered to the County as liquidated damages.

Disposal of Haywood County Generated Solid Waste. The Contractor agrees

to provide the County with the ability to dispose of Haywood County Generated
Solid Waste as provided by the terms of this Agreement for the longer of (a) the
normal operational life of the Landfill during the term of this Agreement or (b) a
petiod of thirty (30) years after the Commencement Date, and assure performance
of such ability to the County in the form of a Performance Security as defined
herein. This Section survives the termination of this Agreement; provided, that
compliance with this covenant shall be determined as of the date of termination
and shall be based on a mutually agreed upon third party's engineering
calculation of available airspace remaining in the Landfill using the average daily

volume of 396 tons.
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County Landfill Inspector. The County, at its expense, shall be entitled to hire
or engage and maintain an inspector who shall be a qualified employee or a
qualified, independent, thitrd party for the purpose of monitoring the operation of
the Landfill and the Drop-off Center at the Landfill and the Contractor's
obligations with respect to the Work. The County Landfill Inspector shall have
the right to be present at such facilities at any and all times during normal
business hours or after hours, with notice to Contractor and shall have access to
all areas of such facilities other than those areas of the facilities where the
Contractot's ptoprietary, attorney-client privileged or attorney work product
and/or nonpublic records and information are stored or maintained, provided that
the County Landfill Inspector shall not disrupt or intetfere with operations at such
facilities and shall comply with Contractor's safety and health requirements and
procedures and other operational procedures.

IV.  PERMITTING AND LICENSING

4.1

4.2

Permits. Prior to the Expanded Management Commencement Date, the County,
with Contractor's assistance, shall remain responsible, for procuring and renewing
of all permits, orders and licenses required for the Landfill to be fully operational,
provided that the Contractor shall assist the County in pursuing an expansion of
the service area under the Landfill Permit. After the Expanded Management
Commencement Date, the Contractor shall be responsible, at its expense, for the
procurement, modification and expansion of all permits, orders and licenses
required for the Landfill to be fully operational after the Commencement Date.
All permits, orders and licenses applicable to the Landfill have been and shall be
issued in the name of the County. The Contractor shall materially comply with
the provisions of all such permits, orders and licenses. The County shall supply to
the Contractor a copy of all Permit Work Product, permits, orders and licenses
and NCDENR waste discharge requirements for the Landfill, including without
limitation any and all documents, instruments and other writings concerning
and/or related to the County’s efforts to maintain and/or modify the Landfill
Permit. The County agrees to support and assist the Contractor in obtaining any
and all permits or permit amendments, expansions and/or modifications necessary
hereunder in a manner consistent with its obligations under Section 3.1 of this
Agreement. The County will timely cooperate with Contractor in the scheduling
of and having appropriate Contractor and County tepresentatives available for
required, necessary and/or desirable public hearings and meetings in connection
with the approval of the amendments and expansions of or modifications to the

Landfill Permit.

Title to Landfills and Permits. At all times hereunder, title to the Landfill, the
Landfill Permit and all other applicable permits, orders and licenses shall remain

in the name of the County.

14



OPERATION, ADMINISTRATION AND MAINTENANCE OF LANDFILL

Except as otherwise provided herein, the Contractor shall, at its expense, conduct the
Work, including, but not limited to, the specific items listed below:.

5.1

5.2

Annual Reports. The Contractor shall make annual and monthly reports to the
Contract Administrator within sixty (60) days after the end of each Agreement
Year regarding the operation of the Landfill and the activities contemplated
hereunder, and each yearly report shall include without limitation the applicable
tonnage limitation for the upcoming year, as determined by Section 5.13: of this
Agreement. Such written reports shall include monthly reports for the operations
of the Landfill detailing the amount of in-county and out-of-county waste
received at the Landfill. Contractor shall furnish to the County within ten (10)
days of reporting same to NCDENR and/or EPA, as required by law, or within ten
(10) days of receiving any notice, report, order or other filing from NCDENR,
EPA, or other agency, a copy of all test and monitoring results, regulatory
inspection reports, volume repotts, regulatory correspondence, as-built drawings
and other documents pertinent to monitoring, inspecting, permit or order
compliance or other activity which may be required by this Agreement or by law
for the Landfill.

Hours of Operation.

(a)  Haulers and the public shall only deliver Solid Waste to the Landfill
according to the days and hours set forth by law and in all relevant
permits. Subject to the foregoing, the Landfill and the Drop-off Center at
the Landfill will be open for business, at a minimum, Monday through
Friday from 7:30 a.m. to 3:30 p.m., Eastern Time and on Saturday from
7:30 a.m. to noon, Eastern Time. The hours of operation of the Landfill
may be modified only by mutual agreement of the Parties to this Contract.

(b)  Notwithstanding the foregoing, the Landfill and Drop-off Center at the
Landfill shall be closed on New Year’s Day, Memorial Day, Independence
Day, Labor Day, Thanksgiving Day and Christmas Day and any other
holiday recognized by Haywood County Solid Waste Department.
However, Contractor must give fifteen (15) days prior notice to the public
of its intent to close on a designated holiday by placing a newspaper notice
in a local publication of general circulation and/or one or more locally
oriented websites. The Contractor shall obtain prior written approval from
the Contract Administrator if the Contractor reduces the operating hours
below the above-stated minimum for any unexpected and unavoidable
reason. The Contractor shall be at the Landfill and Drop-off Center at the
Landfill operating during scheduled hours and such additional time as
necessary to fulfill the requirements of the Agreement.
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Personnel. Contractor shall offer each non-exempt (hourly) employee of the
County who is currently employed on a non-salary basis by the County at the
Landfill (and who passes customary drug screening tests) an equivalent
employment position with Contractor at the same hourly rate of pay currently
received, with such benefits as the Contractor generally provides to similarly
situated non-exempt employees, which as of the Commencement Date includes
health and dental insurance, 401(k) program, vacation, holidays, PTO and
longevity pay, all as more specifically provided in the Contractor's employment
benefits policies, as may be modified from time to time Said offer shall be for
employment either at the Landfill or at a facility within reasonable commuting
distance from Haywood County. Provided that each non-exempt employee of the
County who accepts the offer of employment shall be given seniority with the
Contractor consistent with the seniority said employee had at the County for all
purposes, including the purposes of calculating vacation time, retirement benefits
and all other employee benefits. Contractor also agrees to provide such
employees work uniforms (including a voucher equal to $100 for boots) at no cost
to the employees and eligibility for Contractor's insurance coverage (per its term)
effective as of midnight on the Commencement Date of this Agreement. Finally,
travel time incurred by said employees in traveling between the Landfill and other
facilities of Contractor shall be treated by Contractor as normal work time with

respect to compensation.

The Contractor shall assign personnel to perform operations at the Landfill on
such days and during such hours that Solid Waste is being delivered and disposed
of on the premises, as may be reasonably required to assure a smooth and efficient
operation. Contractor shall assign adequate qualified personnel to operate
equipment and direct traffic to the proper delivery and/or disposal area. An
authorized representative of the Contractor shall be present at the Landfill at all
times that any operations are being conducted thereon. The Contractor shall file
with the Contract Administrator the names, addresses and telephone numbers of
authorized representatives who can be contacted at any time. These authorized
representatives must maintain offices within the County and be fully authorized
and equipped to respond to reasonable requests of the Contract Administrator, If
the Contract Administrator finds it necessary to give directions to assure
compliance with the provisions of this Agreement, the Contract Administrator
shall give such directions in writing to the authorized representative of the

Contractor.

An authorized representative of the Contractor shall be responsible for handling
complaints from customers of the Landfill, and the Contractor shall post
information at the Landfill about how to lodge a complaint. The Contractor shall
notify the County of complaints received at the Landfill on a monthly basis.

Landfill Monitoring. During the term of this Agreement and to the full extent
requited by then current law, Contractor shall conduct all Environmental
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Monitoring in accordance with permitted documents to include but not limited to
National Pollutant Discharge Elimination System, groundwater, surface water, air
and landfill gas monitoring, sampling and quality control at the Landfill, and shall
provide the same information, at its expense, to NCDENR and the County with
regard to all testing required by Solid Waste Laws and the Landfill Permit.

Methane and Leachate Collection. The Contractor shall provide a landfill gas-
monitoring program for methane migration as required by applicable Solid Waste
Laws and the Landfill Permit. The Contractor shall maintain an on-site Leachate
collection system for the removal of Leachate from the Landfill. Prior to the
Expanded Management Commencement Date, the Contractor shall be responsible
for the actual cost incurred for Leachate treatment, pre-treatment, transportation,
and disposal, including pumping, handling and other disposal costs (collectively,
“Leachate Costs™) for the Leachate up to 3 million gallons per Agreement Year.
Any Agreement Year prior to the Expanded Management Commencement Date
when the volume of Leachate transported off the Landfill exceeds 3 million
gallons, Contractor and County shall each be responsible for 50% of the Leachate
Costs. After the Expanded Management Commencement Date, as long as the
Leachate Disposal Agreement attached hereto as Exhibit E is fully executed and
delivered by all parties thereto (the “Leachate Disposal Agreement”), is a valid
and binding agreement upon all parties thereto, and such agreement remains in
full force and effect, the Contractor shall be responsible for all Leachate Costs. In
all other circumstances, at any time after the Expanded Management
Commencement Date that either (a) the actual haul distance for Leachate disposal
and/or treatment exceeds the distance between the Landfill and the Town of
Maggie Valley's wastewater treatment facility, or (b) the actual Leachate Costs
per gallon for Leachate exceeds the then current Leachate Costs of $.03 per
gallon, then the Contractor, at its option, may adjust the Host Fees due under
Section 10.6 of this Agreement. Such adjustment of the Host Fees shall reflect a
credit for Contractor equal to the pro rata portion of the Leachate Costs relating to
Haywood County Generated Solid Waste delivered and accepted for disposal at
the Landfill versus total volume of Solid Waste delivered and accepted for
disposal at the Landfill. Throughout the term of the Agreement, the County shall
use its reasonable efforts to maintain the existence and effectiveness of Leachate
Disposal Agreement and, in the event such agreement is no longer effective,
secure for Contractor another cost effective means of Leachate treatment,

pretreatment and disposal.

Use of Landfill and Facility Accessibility. Subject to clause (c) below, the
County hereby grants to the Contractor the exclusive right of control of the

Landfill and all improvements thereon for the purposes of controlling access and
providing security for the Landfill, and Contractor may utilize at no charge any
and all of the natural resources of the Landfill property in order to perform its
obligations hereunder, including without limitation the maintenance of all
equipment (including without limitation, the Equipment) and the use of soils for
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cover and rock for stone. All permanent real property improvements to the
Landfill made by the Contractor during the term of this Agreement shall remain
on the property and become the property of the County after the term of this
Agreement.

(b)  Upon written notice to the Contract Administrator, Contractor shall have
the authority to and in its discretion may deny access to the Landfill to the
entity or person designated in such notice, whether for non-payment of
charges, attempts to deliver Unacceptable Waste, or any other valid
reason, Contractor shall ensure that the Landfill is accessible during
normal operation hours to County, State and federal officials for any
purpose, including inspection, official tours or any other reasonable
activity as determined by the Contract Administrator to be appropriate.
The Contractor promptly shall notify the Contract Administrator of any
inspections by EPA and/or State Regulatory Agencies.

(¢)  The County shall have the reasonable right to inspect the Contractor’s
Work, as long as such inspections do not unreasonably interfere with
petformance of the Work. The inspection of the Work shall not relieve the
Contractor of any obligation to fulfill the Agreement as prescribed
hereunder or operate as a waiver of any right of the County under this
Agreement. Contractor shall meet with County Manager or a designee at
least quarterly to discuss all issues and review Contractor's actions at the

Landfill and under the Agreement.

Stormwater, Litter, Dust and Noise Control. The Contractor shall use
reasonable efforts to maintain and keep free of litter and other foreign material

related to hauling of waste to the Landfill, within all areas in the Landfill and on
all Access Roads, including specifically that Contractor shall use such reasonable
efforts to maintain and keep free of litter and other foreign material the Access
Road between the Landfill and Interstate (.8 miles). Contractor shall, in
accordance with industry standards, be responsible for maintaining the Landfill in
a reasonably clean, vector-free, and sanitary condition (normal wear and tear
excepted), and to the extent commercially practicable, control run-on and run-off
of storm water such that there is no adverse effect on neighboring property. The
Contractor shall furnish, imaintain and use such dust/noise/storm water control
equipment and/or measures as may be reasonably necessary to protect employees,
the public and adjacent properties and to minimize the creation of dust at the

Landfill.

Wind Screens (Temporary). The Contractor shall furnish portable windscreens,
which Contractor shall use during periods of high wind to contain blowing waste,
such as paper and other light debris. Suitable equipment and adequate personnel
shall be provided to collect windblown waste, as needed, to keep the screens
cleared of such waste and to relocate screens cleared of such waste.
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5.11

Placement and Compaction of Solid Waste. Unless otherwise required by the
State Regulatory Agencies and confirmed by the Contract Administrator, all Solid
Waste delivered to the disposal area shall be placed, compacted, and covered
daily by the Contractor. Contractor reserves the tight to use synthetic or any other
acceptable alternative daily cover, per NCDENR regulations and approvals.

C&D Waste. C&D Waste may be placed in the Landfill. However, the County
must keep the Closed C&D Landfill closed in accordance with the closure plan
approved by NCDENR.

Unacceptable Waste Procedures. The Contractor shall exert all reasonable
efforts to enforce applicable laws, regulations and orders regarding the unlawful
disposal of Unacceptable Wastes at the Landfill, and to prevent deposits of
Unacceptable Waste at the Landfill, and to prevent the burying of any
Unacceptable Waste at the Landfill other than those permitted by NCDENR and
permitted by this Agreement. It is recognized that some Unacceptable Wastes,
including Hazardous and Infectious Waste, may occasionally be unloaded at the
Landfill by waste generators and Haulers. The Contractor shall train appropriate
employees to recognize such Unacceptable Waste and shall use diligent efforts to
observe procedures set forth below:

(@)  The active operation of unloading, compacting and covering Solid Waste
shall be suspended in the immediate vicinity of the identified
Unacceptable Waste. Safety measures shall be instituted as necessary.

(b)  If the vehicle that transported the Unacceptable Waste can be identified
and is still at the Landfill, the Contractor’s employees shall record the
license number and any other identifying signs or features of the vehicle
and shall request the operator of the vehicle to remain at the Landfill, and
shall immediately notify NCDENR and the other agencies and officials as
required by law. The Contractor’s employees shall endeavor to get the
operator of the vehicle that delivered the Unacceptable Waste to take
appropriate actions to properly dispose of the Unacceptable Waste.
Regardless of Contractor’s success in having the offending party remove
the Unacceptable Waste, Contractor shall make formal demand upon the
responsible party that it remove the Unacceptable Waste or any portion
remaining from the Landfill in accordance with procedures approved by

NCDENR.

(¢)  If no responsible party can be identified or if a responsible party refuses to
remove and properly dispose of Unacceptable Waste delivered to or
deposited at the Landfill, the Contractor shall remove the Unacceptable
Waste from the Landfill cells within forty-eight (48) hours of the
discovery of said Unacceptable Waste, and thereafter promptly and
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properly dispose of the Unacceptable Waste at its costs with full right of
recovery against the responsible party. The County hereby assigns to
Contractor any and all of its cost recovery rights under CERCLA, 42
US.C. § 9601 er seq., against such responsible party when Contractor
removes and disposes of such Unacceptable Waste.

(d)  The Contractor shall generate a written report on each discovery of
Unacceptable Waste and notify Contract Administrator by telephone as
soon as practicablé and in any event within seventy-two (72) hours of
discovery. The report shall include documentation of interviews with all
of the Contractor’s employees and others who witnessed the illegal
dumping and/or discovered the Unacceptable Waste. The written report
shall include descriptions of the suspected vehicle(s), operators of the
vehicles, and other information. The report shall indicate the procedures
taken by the Contractor to remedy the problem. The Contractor agrees to
cooperate and make employees available for any investigation, civil
litigation or criminal proceedings regarding the delivery of Unacceptable
Waste. Contractor shall comply with NCDENR regulations, if applicable
to the handling of Unacceptable Waste.

Load Checking. Contractor shall operate a program of spot-checking loads of
Solid Waste delivered to the Landfill in compliance with all applicable laws,

regulations ordinances, and applicable permit requirements.

Tonnage Limitation. Except with the approval of the County, Contractor agrees
not to accept waste at the Landfill at a volume in excess of an average of 400 tons
per day; such limitation shall be computed as average tons per day for any
consecutive 30-day period during the term of this Agreement. If a generator of
Haywood County Generated Solid Waste secks to dispose of waste in the
Landfill, but the tonnage limitation prevents the Contractor from accepting such
waste, the Contractor shall request from the County an increase in the tonnage
limitation in order to accommodate the generator’s waste stream. In addition, in
the event that the tonnage limitation set forth hetein limits access of any Haywood
County Generated Solid Waste to the Landfill, the Contractor shall take
reasonable steps to adjust out of County waste volume to accommodate such in-
County waste streams. It is the responsibility of the Contractor to pursue all
aspects of Landfill Permit modifications to achieve the modified waste limits and
modified service area, including but not limited to the cost of the modification to

the Landfill Permit.

As stated above, it is the goal of Contractor and the County to achieve a limited
expansion of the service area and daily tonnage capacity and use of the Landfill,
in an effort to achieve economies of scale whereby the operation of the Landfill
effectively funds the compliant operation, maintenance, financial assurance,
Closure and Post-Closure Care requirements set forth in Solid Waste Laws and
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provides assurance of compliant solid waste management capacity for Haywood
County for a minimum period of 10 years past the Initial Term for a total of 30
years capacity assurance. To that end, Contractor will immediately apply for a
service area permit modification of the Landfill Permit in preparation for the
ability to serve any county within the State of North Carolina.

At no time will any out of state waste be accepted into the Landfill.

Mulch Stockpile. The Contractor agrees to operate the existing LCID (Land
Clearing and Inert Debris) area and maintain a grinding area for land-clearing
inert debris in accord with the Landfill Permit and to maintain a mulch stockpile
in a manner similar to the mulch stockpile previously maintained by the County
on the Landfill site, and to allow citizens access to the stockpile for disposal of
approved material for grinding during normal business houts of the Landfill.
Contractor shall collect and receive as compensation for its services under this
Section 5.14 all revenue generated from the operation of the LCID, including
without limitation the current $55.00 per ton tipping fee for handling of land
clearing and/or inert debris.

Capital Improvements of Landfill Facilities. Contractor agrees to design,

engineer, permit and construct the following capital improvements at the Landfill,
in accord with applicable law and the terms of this Agreement:

1. Public Drop-off Center at the Landfill - including area for source separation
and storage of materials to be taken to County's MRF.

2. Improvements to the Haul Road.
3. New truck scales (with a 70 foot length) and scales house (60 feet by 12 feet,

with restrooms and meeting facilities).
4, A wheel wash facility, provided that the County and Contractor shall share
equally the capital cost and the total capital cost shall not exceed $75,000.00

each.
5. After the Expanded Management Commencement Date, any future Landfill

expansions, either lateral or vertical

The Contractor will notify the County of its plans and designs for the foregoing
prior to construction.

VL. ACCESS AND SAFETY

6.1

Haul Roads and Service Roads. It shall be the Contractor’s responsibility to
provide and maintain, at its expense, all Haul Roads and Service Roads within the
Landfill required for the purposes of transporting Solid Waste to the actual point
of disposal, or transporting earth materials for fill within the property, and such
other roads within the Landfill as may be required for its convenience. Haul
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6.2

6.3

6.4

6.5

6.6

Roads shall be well maintained and shall provide safe all-weather access at all
times.

Access Roads. As of the date of this Agreement, the Contractor acknowledges
that access to the Landfill is adequate to perform its obligations under this
Agreement, The County shall ensure that the Contractor will continue to have
adequate Access Road(s) for ingress to and egress from the Landfill, and upon
request of the Contractor, shall use its powers to secure and presetve adequate
means of ingress and egress. The Contractor shall not be responsible for the
maintenance of roads outside the Landfill property.

Fire Protection. The Contractor shall have the right to use and maintain existing
water lines and/or water storage at the Landfill as may be required for fire
fighting. Contractor shall be responsible for payment of all utilities on the
Landfill (if operating the same) which are incidental to operation so that they are
available at all times in case of emergency. In the event of a fire, the Contractor
shall immediately notify the local fire fighting agency, and shall diligently work
to extinguish the fire, The contractor shall report fires to NCDENR as prescribed

by their guidelines.

Access to Tipping Area. The Contractor shall take reasonable steps to ensure
that vehicles may have clear and safe access to the tipping areas at all times.

Signs and Traffic. The Contractor shall provide and maintain all existing and
future signs displaying rules applicable to the Landfill in a clean and readable
condition. The Contractor shall provide and maintain signs for the convenience
of the vehicles using the Landfill and for safe and efficient traffic flow to and

from the tipping areas.

Gate Control. Contractor shall provide a gate control program at the Landfill as
required by applicable State regulations.

DEVELOPMENT OF LANDFILL FACILITY

7.1

7.2

Contractor’s Responsibility. After the Expanded Management Commencement
Date, the Contractor shall, at its cost, develop the Landfill in accordance with the

Landfill Permit and the terms of this Agreement, and obtain all licenses, permits
and approvals necessary to construct and operate the Landfill on behalf of the
County. The Landfill, as it is developed, will continue to be owned by the
County, and all permits for this facility shall be issued in the name of the County.

County’s Resp onsibility. The County shall, as needed, assist the Contractor in
obtaining any and all permits, licenses and approvals necessaty (or essential to the

economic viability of the Landfill) to construct and operate the Landfill in
accordance with the Landfill Permit and the terms of this Agreement.
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7.3

74

Contractor’s Rights. The Contractor may design, construct, operate and develop
the Landfill in its discretion using the property within the Landfill boundaries, as
long as Contractor complies with all Solid Waste Laws and the Landfill Permit,

~ allowing the County a right to review and approval prior to permit application and

construction. The Contractor may contract for and accept any and all Solid Waste
for disposal at the Landfill as expanded; provided it complies with all laws, rules
and regulations governing the Landfill and the terms of this Agreement.

Development of Potential Energy Rights. The County expressly reserves the

rights to develop, produce, use and/or sell energy or rights related thereto from
gases generated by, from or related to the Landfill ("Reserved Rights") during the
term of this Agreement; provided, that any exploitation of any such Reserved
Rights by the County shall not (i) be performed in a manner that will
unreasonably interfere with Contractor's Work; (ii) increase the costs of
performance of Contractor's obligations under this Agreement without adequate
additional compensation; or (iii) otherwise impede Contractor's ability to perform
its obligations and rights hereunder. The Contractor shall have no entitlement to
the same and is prohibited from exploiting any such Reserved Rights without the
prior written consent of the County; except to the extent necessary for Contractor
to comply with applicable law. Contractor has a right of first refusal to participate
in each and every Reserved Rights operation by the County to any other
contractor or service provider; and, if such right of first refusal is exercised, the
Contractor shall be entitled to be the exclusive provider of such services to the
County, provided Contractor agrees to meet the revenue terms of any other
proposals received by the County. Except as may be mutually agreed to between
the parties in a separate written agreement, the Contractor shall have no obligation
to perform services or incur costs related to or arising from the Reserved Rights,
and any such activities by or on behalf of the County shall not unreasonably
interfere with Contractor's operations at the Landfill.

VIII. CLOSURE OF LANDFILL

8.1

8.2

Final Cleanup. Upon completion of this Agreement or Closure of the Landfill,
the Contractor shall remove from, and dispose of, all surplus and discarded
materials, rubbish, temporary structures, construction equipment and debris which
may have accumulated at or upon the Landfill during the term of this Agreement.

Closure/Post-Closure Care of Landfill.

(a) Prior to the Expanded Management Commencement Date, the Contractor
shall only be responsible for compliance with any interim Closure and
interim Post-Closure Care requirements prior to final Closure for the
Landfill arising during the term of this Agreement. Assuming proper
closure of all cells in the Landfill filled prior to the Commencement Date,
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8.3

(b)

(©

the Contractor shall also be responsible for compliance with Post-Closure
Care for all closed portions of the Landfill and the Closed Landfill during
the term of this Agreement.

Upon the occurrence and after the Expanded Management
Commencement Date, subject to the terms of this Agreement, the
Contractor shall be tesponsible for final Closure of the Landfill upon
termination of this Agreement due to the natural expiration of the
operational life of the Landfill (i.e., utilization of all permitted airspace).
During the term of this Agreement, Contractor shall perform any interim
Post-Closure Care required prior to final Closure. Upon such termination
and final Closure of the Landfill, Contractor shall have the option upon
written notice to the County to either (i) perform Post-Closure Care
subject to the terms of this Agreement until completed, as confirmed by
NCDENR, and/or (ii) remit to the County an amount equal to the present
value of the remaining Post-Closure Care costs of the Landfill, as
reasonably projected at the time of such election after final Closure;
provided, that in no event shall the amount be less than the then curtent
cost estimate for Post-closure Care that NCDENR has either agreed with
or accepted. At any time upon election by Contractor of the option to
remit the costs of Post-Closure Care to the County, Contractor’s
obligations for Post-Closure Care shall immediately terminate upon
County’s receipt for the Contractor’s remittance of such costs.

Notwithstanding the foregoing, in no event shall Contractor be responsible
for (i) any obligations under, arising with respect to, or related to the
issues addressed by either (A) orders issued by NCDENR concerning
circumstances existing at the Landfill prior to the Commencement Date, or
(B) closure and post-closure obligations related to or arising from the
Closed C&D Landfill; (ii) the investigation, corrective action and/or
remediation of any condition existing at the Landfill prior to the
Commencement Date under the Solid Waste Laws; and/or (iii) the
investigation, corrective action and/or remediation under any federal, state
or local law other than the Solid Waste Laws, including without limitation
the federal and State "superfund," hazardous waste, ait pollution or water
pollution laws related to circumstances existing at the Landfill prior to the

Commencement Date.

Financial Assurances. The County acknowledges that the County must comply

with an annual financial assurance requirement with the State of North Carolina

for Landfill Closure and Post-Closure Care under the Solid Waste Laws, and that
the County may satisfy this requirement by a "contract of obligation" or similar
State governmental mechanism. The County will continue to meet such annual
financial assurance obligations with the State. Notwithstanding anything herein
to the contrary, Contractor is under no obligation to directly meet the financial
assurance regulations promulgated under the Solid Waste Laws.
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8.4

In consideration of County’s continuing compliance with the foregoing
obligation, and only after the Expanded Management Commencement Date, the
Contractor will provide the County with financial assutance (in addition to the
Performance Security) for the performance by the Contractor of its obligations
under Subsection 8.2(b) hereinabove (“Closure Assurance™); the amount of such
Closure Assurance shall be calculated to cover the costs of Closure and Post-
Closure Care for the Landfill, as determined in Contractor’s reasonable
determination; provided, that in no event shall the amount of the Closure
Assurance be less than the then current cost estimate for Closure and Post-closure
Care that NCDENR has either agreed with or accepted. Subject to terms set forth
below, Contractor shall be entitled to select the methods and/or instruments of
Closure Assurance to be provided to the County to satisfy such financial
assurance obligations, and Contractor may from time to time change and/or
substitute such methods and/or instruments; provided, that the form of any
financial assurance instrument(s) provided from time to time by the Contractor to
the County pursuant to this section shall materially meet the standards required of
Contractor’s Performance Security; and to the extent commetcially practicable,
the Closure Assurance shall be of a type of financial mechanism acceptable to the
County (e.g., Surety Bond, Insurance, Trust Fund) and in a form that is generally
consistent with the financial assurance mechanisms that are provided for under
the potentially applicable Solid Waste Laws and its financial assurance
regulations administered by NCDENR.  The Closure Assurance shall be
reviewed annually by Contractor and County, and if necessary adjusted in amount
to continue to be calculated to cover the costs of Closure and Post-Closure Care
for the Landfill in light of the then current amount of waste disposed of in the
Landfill and the estimated costs of Closure and Post-Closure Care, as determined
in Contractor’s reasonable determination; provided, that in no event shall the
amount of the Closure Assurance in any annual period be less than a then current
cost estimate for Closure and Post-closure Care that NCDENR has either agreed
with or accepted. After the Contractor has performed all of its Closure
obligations for the Landfill under this Agreement and at its option, performed
Post-Closute Care or paid the County for Post-Closure Care as set forth in
Subsection 8.2(b) hereinabove, Contractor may immediately cancel or terminate
any and all Closure Assurance provided to the County by Contractor.
Notwithstanding anything contained in this Agreement to the contrary,
Contractor’s obligations with respect to Closure and Post-Closure Care are subject
to and contingent upon Contractor’s access to any funds escrowed, secured or
otherwise reserved by or on behalf of the Contractor for the Closure and/or Post-
Closure Care of the Landfill pursuant to or in lieu of this Section that is available

to or for the benefit of the County.

Early Termination of Agreement. Upon the occurrence and after the Expanded
Management Commencement Date, subject to the terms of this Agteement, in the
event that this Agreement is terminated during and/or prior to the end of the
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Landfill's operational life, then if the termination is due to (a) an Event of Default
under Section 9.1, (b) the early termination of this Agreement at the Contractor’s
initiative (c) the expiration of the permits and/or licenses for necessary Landfill
operation (unless caused by the County’s negligence or intentional misconduct),
ot (d) Economic Frustration, then the parties by mutual agreement will determine
that Contractor shall either (i) conduct Closure on the Landfill promptly upon
termination, or (ii) pay to the County an amount equal to the costs for Closure (as
reflected in the Closure Assurance) for the portion of the Landfill that has
accepted waste prior to termination of this Agreement. However, if such
termination is due to Contractor’s rights in response to a material default by
County under Section 9.3, or the early termination of this Agreement at the
County’s initiative, then the County shall immediately assume full responsibility
for Closure and Post-Closure Care for the Landfill, and the Contractor shall be
relieved of any further responsibility for Closure of the Landfill; provided that
Closure Assurance shall remain in effect pursuant to this Agreement until final
adjudication of any related claims.

IX. DEFAULT

91

Event of Default. An "Event of Default" occurs when Contractor fails to
materially perform any of its obligations under this Agreement including, but not
limited to the following, and Contractor fails to cure its default within thirty (30)
days after its receipt of written notification by the County; provided, that if such
default cannot be cured within thirty (30) days, an event of default does not occur
if the Contractor promptly initiates steps to cure the default and diligently pursues
correcting the default until cure is achieved, which cure must be achieved as soon
as practicable, but in no event more than 180 days after the County’s written
notice of default:

(a) Failure of Contractor to materially comply with any and all Landfill
Permit conditions;

(b)  Willful or grossly negligent failure of Contractor to prevent dumping of
unacceptable or non-permitted wastes at the Landfill and does not correct

the situation pursuant to Section 5.10 hereof;
(c) Failure of Contractor to substantially perform any aspect of the Work; or

(d)  Failure to materially comply with any federal, State or local law, rule,
resolution or ordinance applicable to the Work;

(e) Failure of Contractor to comply with the financial obligations of this
Agreement, including, but not limited to, providing adequate Performance
Surety, failure to comply with the obligations to pay required proceeds to
the County, or accurately collect, record and report all weights and
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9.2

923

924

2.5

proceeds from the scales, failure to effectively supervise gate fees
collections, and, following the Expanded Management Commencement
Date, failure to pay the Host Fees, failure to provide adequate Closure
Assurance or perform Closure or Post-Closure Care obligations as set
forth in this Agreement. :

Upon the occurrence of an Event of Default, the County shall have the right to
terminate this Agreement by written notice to Contractor at any time prior to cute
or County’s waiver of said Event of Default, and in the alternative has the right,
but not the obligation, to cure said Event of Default, at Contractor’s expense;
provided, that in the event that the County exercises its right to terminate this
Agreement hereinabove, the parties shall in good faith agree to a reasonable
transition period for Contractor to cease or transfer operations to the County in an
orderly manner and exit the Landfill and the Convenience Centets.

County’s Rights. In the event the County terminates this Agreement in whole or
in part as provided in Section 9.1, the County shall have the right to assume
control over the operations on the Landfill, and to operate the Landfill for the
remainder of the term of this Agreement and the Performance Security and, after
the Expanded Management Commencement Date, Closure Assurance shall be
forfeited to the County to the extent of actual damages. If County terminates
under this provision and it is later adjudicated that Contractor was not in breach of
this Agreement, then County’s tetmination shall constitute a breach by County.

Contractor’s Rights. After receipt by County of thirty (30) days written notice
of a material breach of this Agreement by the County that significantly impacts
the Contractor and subject to Sections 8.3 and 8.4 of this Agreement, Contractor
shall have the right to terminate this Agreement at any time prior to cure or
Contractor’s waiver of said breach. If Contractor terminates under this provision
and it is later adjudicated that County was not in breach of this Agreement, then
Contractor’s termination shall constitute a breach by Contractor.

General. The rights and remedies of the parties provided in this Paragraph IX
shall not be exclusive, and are in addition to any other rights and remedies
provided by law or under this Agreement. Failure on the part of either party to
exercise any right or remedy granted to it hereunder for previous default shall not
constitute a waiver to exercise any right or remedy granted to it hereunder in the

event of a subsequent default.

Notices Concerning the Landfill. Both parties agtee to copy the other paity
promptly, but in no event later than seven (7) days of receipt of any notice of

deficiency, notice of violation, warning letter, inspection report, or other
correspondence related to the Landfill received from NCDENR.
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X.

REVENUE COLLECTION & COMPENSATION

10.1

Revenue Collection: Billing.

(@)

(b)

Prior to the Expanded Management Commencement Date, Prior to
the Expanded Management Commencement Date, the County will remain
generally responsible for billing and the collection of all revenue,
including tipping fees and availability fees assessed and collected by the
County in accordance with NC GS_153A-292 and 293, for disposal of
waste at the Landfill. The Contractor will be responsible for the operation
of the entry gate to the Landfill, scale house and computer in accordance
with the permit and applicable law, collect tipping fees and other charges
or payments for any and all disposal of Solid Waste at the Landfill and
deposit or otherwise transfer to the County such funds paid within one
business day of receipt or credit to the Contractor of such funds. All cash
payments of tipping fees or other charges for Solid Waste disposed at the
Landfill shall be deposited or otherwise transferred to the County within
two (2) business days of receipt or credit to Contractor of such funds. The
County will be responsible for the payment of all State or federal fees
and/or surcharges assessed to waste. The Contractor shall maintain
auditable records of data related to all aspects of scale operation, solid
waste weights accepted at the Landfill, county of origin of the solid waste
accepted at the Landfill, generator identification of the solid waste
accepted at the Landfill, gate fees collected at the Landfill and the
customer/hauler identification who paid the gate fees collected at the
Landfill and shall report these data on a monthly basis to County in a
mutually agreed-upon and auditable format.

After the Expanded Management Commencement Date. After the
Expanded Management Commencement Date, the Contractor will be
responsible for the billing and collection of all revenue, including tipping
fees, for use of the Landfill. For the first 90 days following the Expanded
Management Commencement Date the Contractor shall assist the County
with the transition of the billing and collection responsibilities for waste
volumes delivered to the Landfill prior to the Expanded Management
Commencement Date, provided, that the Contractor shall not guarantee or
otherwise be liable for any delinquent outstanding amounts due from the
disposal of waste at the Landfill. The Contractor will be responsible for
the payment of all State or federal fees and/or surcharges assessed to
waste. The Contractor shall maintain auditable records of data related to
all aspects of scale operation, solid waste weights accepted at the Land(fill,
origin of the solid waste accepted at the landfill, generator identification of
the Solid Waste accepted at the Landfill, gate fees collected at the Landfill
and shall report these data on a monthly basis to County in a mutually
agreed-upon and auditable format.
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10.2  Service Fee.

10.3

@

(b)

(a) Prior to the Expanded Management Commencement Date. Prior to
the Expanded Management Commencement Date, Contractor’s monthly
fees for services rendered under this Agreement during the term shall
equal the sum of (i) any revenue received by Contractor from the
operation of the LCID pursuant to Section 5.14, and a monthly fixed
payment of $127,000.00. The County shall pay Contractor the fixed
monthly service fee arising under clause (ii) above, which shall be due and
payable on or before the first (1) day of each calendar month, beginning
on the second full month after the Commencement Date. The first
payment will include an additional pro rata amount to compensate the
Contractor for the days between the Commencement Date and the first day
of the next month thereafter,

(b)  After the Expanded Management Commencement Date. After the
Expanded Management Commencement Date, Contractor shall receive all
revenues, fees (except availability fees which will continue to be assessed
and collected by the County in accordance with NC GS_153A-292 and
293), charges, assessments or other income collected for Solid Waste
Disposal activities conducted at the Landfill in consideration of its
obligations under this Agreement, thereby terminating the County’s
obligation for payment of the fixed monthly fee of $127,000.

Tipping Fees and Other Charges.

Prior to the Expanded Management Commencement Date.  Prior to the
Expanded Management Commencement Date, the County shall have the right to
establish with notice to Contractor, all rates, fees and charges for the disposal of
Solid Waste delivered to the Landfill and the Drop-off Center at the Landfill,
including without limitation the right to establish rates, fees and charges of
general applicability and/or the right to negotiate individual rates, fees and
charges for specific generators and/or haulers of waste.

The County shall not impose on Contractor any surcharge, fee, duty, tax or other
charge upon the operation or management of the Landfill. In the event that such
charges are imposed, the Service Fee to Contractor shall be increased to an

amount equal to any such surcharge, fee, duty, tax or other charge.

After the Expanded Management Commencement Date. After the Expanded
Management Commencement Date, Contractor shall have the right to establish all
rates, fees and charges for the disposal of Solid Waste delivered to the Landfill,
including without limitation the right to establish any and all rates, fees and
charges of general applicability and/or the right to negotiate individual rates, fees

29



and charges for specific generators and/or haulers of waste. Notwithstanding the
foregoing, and subject to the express adjustments set forth in this Agreement,
starting on the Expanded Management Commencement Date, the rate under this
Agreement for disposal at the Landfill of Haywood County Generated Solid
Waste will be fixed $22.25 per ton, unless the County and Contractor mutually

agree otherwise.

The County shall be responsible for the payment of tipping fees and charges for
any Haywood County Generated Solid Waste sent to the Landfill by or on behalf
of the County, including without limitation residential household waste, waste
generated by County-related activities (e.g., road department, government office
buildings, fire department and police) and waste from the Drop-off Centers. Any
other Haywood County Generated Solid Waste generated by private business,
commercial, industrial, manufacturing, construction and demolition activities
shall be the responsibility of the originating generator or its designee.

After the Expanded Management Commencement Date, Haywood County
Generated Solid Waste shall be adjusted as of the first day of the first calendar
month following the anniversary of the Commencement Date (the “Adjustment
Month™), to reflect increases, if any, during the previous twelve month period
ending in calendar month immediately preceding the Adjustment Month, in the
Consumer Price Index, new series, as issued by the Bureau of Labor Statistics of
the United States Department of Labor (the "Price Index"). The adjusted rate for
Haywood County Generated Solid Waste shall be established for the next twelve
(12) months, based on the result of multiplying the then current rate for Haywood
County Generated Solid Waste by a fraction, the numerator of which shall be the
Price Index ending in such month, and the denominator of which shall be the
Price Index ending in its counterpart the preceding year:

current Rate X Price Index for target month, current year

Price Index for target month, preceding year

In the event the Price Index ceases to incorporate a significant number of items, or
if a substantial change is made in the method of establishing the Price Index, then
the Price Index used herein shall be adjusted to the figure that would have resulted
had no change occurred in the matter of computing the Price Index. In the event
that an index (or a successor or substitute index) is not available, a reliable
governmental or other non-partisan publication evaluating the information thereto
for use in determining this Agreement's Price Index shall be used in lieu of the

consumer price index.

Notwithstanding the foregoing, the Contractor shall have the right to adjust the
rates (including the rate for Haywood County Generated Solid Waste) in the event
that federal, State, or local laws, rules, regulations or ordinances become effective
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10.4

10.5

10.6

after (or have been construed differently subsequent to) the Commencement Date,
and such effect and/or interpretation results in a materially adverse impact on the
Contractor.

The County shall not impose any surcharge, fee, duty, tax or other charge upon -
the operation or management of the Landfill. In the event that such charges are
imposed, the Contractor shall be entitled to make an adjustment in the rates, as the

Contractor deems appropriate.

Contractor agrees to offer free disposal of a rolling annual average of up to 2,000
tons per year in the aggregate of Solid Waste at the Landfill for a "Declared
Natural Disaster", which shall mean the Governor of North Carolina or the
President of the United States declares same.

Verification of Weights. Quantities of Solid Waste delivered to the Landfill for
processing, handling or disposal shall be measured by scale ton, based on weight

slips for each load weighed. Such weight slips shall show the gross weight of the
truck, including that of the Solid Waste, the tare weight of the truck and the net
weight of the Solid Waste. Weight slips and minimum load slips obtained when
the Solid Waste is received and weighed at the Landfill shall be used as the basis
of payment. In the event the scales are inoperable, a vehicle or container will be
charged based on the historical net weight in tons of such vehicle or container.
Weigh-out may be optional if Contractor has a current tare weight on file for the
empty vehicle or container.

Whole mobile homes cannot be weighed on the scales and shall be charged a
fixed tipping fee determined from time to time by the Contractor, which shall
initially be set at $1000 per mobile home, except Contractor is responsible for
ensuring banned materials are removed prior to disposal in accordance with

applicable regulations.

Payment Terms. For all waste delivered by Haulers, Contractor shall negotiate
acceptable payment terms, including appropriate deposits, with such Haulers.

Host Fees. After the Expanded Management Commencement Date, and
thereafter during the term of this Agreement, Contractor agrees to pay the County
host fees in an amount equal to 5% of Adjusted Gross Revenues collected at the
Landfill that arise from waste disposed of at the Landfill after the Expanded
Management Commencement Date. No Host Fees accrue prior to the Expanded
Management Commencement Date.

Host Fees shall be paid quarterly, based on actual gate collections for out of
county generated Solid Waste. Payments of the host fees shall be made to
Haywood County within thirty (30) days of the end of each calendar quarter

during the term of this Agreement.
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10.6

10.7

(@

(b)

Recyclable Materials. The County shall be entitled to retain all revenues, if any,
derived from the sale of any Recyclable Materials that the Contractor removes
from the Solid Waste accepted at the Landfill disposal and which is taken to the
MREF. In addition, Contractor will maintain records of Solid Waste separated and
recycled in accordance with Solid Waste Laws. The Contractor will provide
assistance to the County, from time to time, with loading certain items requiring

heavy equipment usage.

Records and Reporting.

The Contractor shall transmit to the County a monthly report on operation of the
Landfill in such form as shall be mutually agreed upon. This monthly report shall
be provided within thirty (30) days after the end of each month. The County shall
be entitled from time to time, upon at least twenty-four (24) hours advance written
notice to the Conttactor, to review and copy at the Contractor’s offices during
normal business hours, any and all correspondence between the Contractor and
any state or federal regulatory authorities, which is public information and that
pertains to the Landfill together with correspondence between the Contractor and
customers or the public involving complaints or compliments regarding the
operation of the Landfill or the Drop-off Center at the Landfill Upon advance
written notice given by the County to the Contractor, the Contractor shall provide
to the County within a reasonable period of time after the Contractor’s receipt of
such notice copies of reasonably requested information, data, documents or
correspondence that pertain to the Landfill or the Drop-off Center that have been
provided to state or federal governmental authorities or are required to be
maintained by Contractor in accordance with Solid Waste Laws, e.g., all
monitoring reports including, but not limited to, testing of ground water, surface
water, air, landfill gas, condensate and Leachate which have been received or
othetwise in the possession of operator, annual fly over photograph, including
map and report on landfill usage and capacity.

The Contractor shall provide to the County copies of the following reports,
documents and information within thirty (30) days after such reports, documents
or other information are filed by the Contractor with any governmental agency or
are received by the Contractor from any governmental agency, as the case may
be, which constitute public information and pertain to the Landfill or the Drop-off

Center at the Landfill:

(Y] NCDENR Annual Repott which may include total tonnage to Landfills by
type, Host Fees paid, volumes of Alternative Daily Cover received,
conversion report with cover soil ratio, all government entity imposed fees
ot similar charges on the operation of the Landfill and any compensation
to the County which is not currently identified;
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(d)

©

®

(2)

(i) NCDENR Annual Mixed Waste Report which may include total volume
_ of Solid Waste disposed of at the Landfill on a Calendar Year basis with
annual calculations of landfill capacity; and
(iii)  Inspection reports received by the Contractor, which may include scales
inspections conducted by the North Carolina Department of Agriculture,
NCDENR repotts and copies of notices of alleged or actual violations of
Solid Waste Laws.

The Contractor shall notify the County Landfill Inspector’s office by telephone, e-
mail or telefax, during Contractor’s regular business hours, of any occutrence of
the Contractor rejecting Solid Waste for disposal in the Landfill, within one
business day of such occurrence, and in the event the Contractor rejects any
Unacceptable Waste at a time when notification of the County is not possible
(e.g., on a holiday, Saturday, Sunday, etc.), then the Contractor will notify the
County Landfill Inspector’s office by telephone, e-mail or telefax no later than the
next following business day.

The Contractor shall provide the County with twenty-four (24) hours advance
notice by telephone, e-mail or telefax of any planned or anticipated temporary
closure of the Landfill or the Drop-off Center at the Landfill of one-half day or

more.

The Contractor will provide reasonable notice to the County by telephone, e-mail
or telefax of the imposition of any new fees or similar charges based upon
tonnage received or other operation of the Landfill, by any governmental entity or

agency.

The Contractor reserves the right to charge to the County a reasonable per page
copying fee (which shall compensate the Contractor for its copying and personnel
costs involved with making, processing and delivering such copies) for any copies
of information, documents, reports or other items it provides to the County under

this Section.

Notwithstanding anything in this Agreement to the contrary, the Contractor shall
not be obligated to provide to the County any information, documents, reports or
other items which are considered by the Contractor in its reasonable business
judgment to be non-public information, confidential, proprietary, trade secret,
attorney-client privileged or attorney work product, including without limitation
such any information, documents, reports or other items that qualify and are
designated as an exception to Chapter 132 "Public Records" as Confidential
Information defined by GS 132-1.1 and GS 132-1.2, either as trade secret as
defined in GS 66-152(3) or as a confidential communication by legal counsel as

set forth under Gs 132-1.
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XIL

NO ENCUMBRANCES: RIGHT OF FIRST REFUSAL

11.1

11.2

Sale or Encumbrance of the Landfill. This Agreement and all the rights of
Contractor hereunder shall run with the real property except for the existing
mortgage evidenced by a recorded mortgage or deed of trust identified as Exhibit
F, the County will not in any manner sell, alienate, mortgage or encumber the
Landfill, unless such purchaser, transferee or lien holder takes, subject to all terms
and conditions of this Agreement, evidence of which shall be furnished in
advance to the Contractor, in form and substance satisfactory to the Contractor;
and any attempt to sell, alienate, mortgage or encumber the Landfill contrary to
the provisions hereof shall be void as to the Contractor. The Contractor reserves
the right to terminate this Agreement in the event that the County transfers an
interest in the Landfill to an entity that is in competition with Contractor. A
foreclosure or similar exercise of rights under any mortgage or deed of trust
imposed on the Landfill by or on behalf of the County which results in a transfer
of title to the Landfill property, including the existing mortgage or deed of trust
identified on Exhibit F shall constitute a material breach of this Agreement by the

County.

No Liens. The Contractor agrees that it shall not cause or allow any liens,
encumbrances, charges or assessments to be placed or levied upon the Landfill or
any interest therein, and further agrees that, in the event of such occurrence, it will

promptly and fully discharge the same.

GENERAL PROVISIONS

12.1

12.2

Independent Contractor. The Contractor is, for all purposes arising out of this
Agreement, an independent Contractor and shall not be deemed an employee,
agent or mandate of the County. It is expressly understood and agreed that the
Contractor shall in no event as a result of this Agreement be entitled to any
benefits to which the County employees are entitled, including, but not limited to,
overtime, any retirement benefits, worker compensation benefits, any injury leave

or other leave benefits.

Assignment and Subcontracting. This Agreement or any portion thereof may
not be assigned by the Contractor without the expressed prior written consent of

the Contract Administrator, which approval (a) shall not be unreasonably
withheld, and (b) if approval cannot be reasonably withheld by the Contract
Administrator, approval shall be timely given. It is reasonable for the Contract
Administrator to withhold approval of the Contractor's assignment if the proposed
assignee is not at least as qualified as Contractor to operate the Landfill and at
least as financially viable as the Contractor. Contractor shall not be relieved of
any of its liabilities under this Agreement by an assignment hereof unless and
until the assignee fully assumes Contractot’s liabilities hereunder in writing.
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12.3

Contractor shall have the right to subcontract all or a substantial portion of any or
all of the Work; provided that any subcontract of a substantial portion of the Work
shall be subject to the express written consent of the Board of County
Commissionets, which approval shall not be unreasonably withheld and timely
given. The Contractor shall give its personal attention to the fulfillment of the
Agreement and shall keep the Work under its control. No subcontractor shall be
recognized as such, and all persons engaged in the Work shall be considered as
employees of the Contractor, and Contractor shall be held responsible for a
subcontractot’s Work, which shall be subject to the provisions of the Agreement.

Hold Harmless Clause.

(a)

(b)

©

To the extent allowed by applicable law, the Contractor agrees to
indemnify, save harmless, and defend the County, its present and future
affiliates, officers, members, employees, and agents from and against any
and all third-party liabilities, claims, penalties, forfeitures, suits, and the

“costs and expenses related thereto including costs of defense, settlement,

and reasonable attorney fees, which the County may hereafter incur,
become responsible for or pay out as a result of death or bodily injuries to
any person, destruction or damage to any property or any violation of
governmental laws, regulations, or orders caused by the negligent or
willful act or omission of Contractor, its employees, agents, or servants in
the performance of the Work under this Agreement. However, the
Contractor shall not be required to indemnify the County for any matter to
the extent that it is due in whole, or in patt, to the negligence, willful
misconduct or wrongful act of the County.

The Contractor shall not be responsible for or be required to indemnify the
County for any claim, suits, fines, losses, expense, or costs arising from
slow and gradual release or escape of pollutants from the landfill, except
to the extent that the release of escape is established by competent
evidence to have been caused by the negligent or willful misconduct of the
Contractor, its officers, agents, employees, or servants or operation of the
landfill arising after the Commencement Date.

The Contractor does not release or indemnify the County for any liability
attributable to any actions of the County either during the term of this

~ Agteement or actions taken by the County prior to the Commencement

Date or conditions at the Landfill created by the County prior to the
Commencement Date that might be discovered thereafter. The Contractor
shall not be liable for prior operations at the Landfill causing, contributing
to, or resulting in the discharge, dispersal, release, or escape of smoke,
vapors, soot, fumes, acids, alkalis, or other contaminants into or upon the
land, the atmosphere, or any course of body of water whether above or
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12.4

below ground. The County will remain liable for any actions that
occurred priot to the Commencement Date,

(d)  The Contractor shall not be responsible for past operations or remedial
action to bring the Landfill into proper compliance as a result of actions
taken by the County prior to the Commencement Date.

(¢)  The Contractor agrees to be responsible for operating compliance with all
permits but shall not be responsible for additional major capital
expenditures associated with the remediation of past actions by the County
not related to Contractors operation of the Landfill.

® If the Landfill Permit is terminated due to violations not attributable to the
Contractor, the Contractor shall not have any liability and/or responsibility
to the County for claims made due to the closed Landfill or for curing the
defects or violations that caused the termination of the permit.

(g8)  The Contractor shall not indemnify or in any way be liable or responsible
for any fines, charges, or penalties against the County for any violations
directly attributable to actions by the County either prior to or after the
Commencement Date.

(h)  To the extent allowed by applicable law and to the extent not inconsistent
with the foregoing, the Contractor will indemnify and save harmless the
County, its present and future officers, agents, servants, and employees
from and against any and all suits, sections, legal proceedings, claims,
demands, damages, costs, orders (including consent and clean-up orders)
and expenses (including engineer and attorney fees) arising from third-
party claims for personal injury, including death or disease, and property
damage, including environmental contamination, to the extent resulting
from willful misconduct, negligent acts, or omissions of the Contractor, its
officers, agents, servants and employees related to or arising from
Contractor’s performance under this Agreement.

Taxes, Assessments and Fees. This Agreement is not a lease. However, to the
extent that the terms of this Agteement may result in the creation of one or more
possessory interests in real or petsonal property that are or may be subject to real
estate taxes the County shall be responsible for the payment of all such taxes,
assessments, fines, penalties, permit and/or license fees and any other fees
assessed or levied upon the Contractor by reason of the business or other activities
of Contractor hereunder during term of this Agreement; provided, that ad valorem
taxes assessed on Contractor’s equipment, furniture or similar tangible personal
property are not addressed by this covenant. The Parties further agree not to
allow such taxes, assessments or fees to become a delinquent lien. Nothing herein
contained shall be deemed to prevent or prohibit the Contractor from contesting
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12.5

the validity or the amount of any such tax, assessment or fee in the manner
authorized by law.

Insurance. The Contractor shall secure and maintain thtoughout the term of this
Agreement the following types of insurance with limits as shown to protect the
County, the Contract Administrator and the authorized agents and employees of
all the above, from any damage claims, including exemplary or punitive damages,
for damage such as bodily injury, death or property damage, which may arise
from the Contractor’s operations under this Agreement, whether such operations
be by Contractor, a subcontractor, an agent of Contractor, or anyone employed by
Contractor directly or indirectly. The Landfill property owner shall be named as
an additional insured on all insurance policies providing coverage as to the
Landfill site and all activities conducted thereon:

(a) Worker’s Compensation Insurance. The Contractor and Subcontractors
shall procure and maintain during the term of this Agreement Worker’s

Compensation Insurance for all of its employees to be engaged in the
Work under this Agreement, In case any class of employees engaged in
the Work under this Agreement is not protected under the Workers
Compensation Statute, the Contractor shall provide employet’s liability
insurance for the protection of such of its employees as are not otherwise
protected. Employer’s Liability Insurance shall be a minimum of
$1,000,000 each occurrence.

(b)  Contractor’s General Liability Insurance. The Contractor shall procure

and maintain in full force and effect during the term of this Agreement and
including completed operations and coverage for underground explosion
or collapse, a Comprehensive Liability Policy on an occutrence basis.
Comprehensive Liability Insurance shall be a yearly minimum of
$2,000,000 per occurrence and $5,000,000 in the aggregate.

(¢)  Comprehensive Automobile Liability Insurance. The Contractor agrees to

carry a Comprehensive Automobile Liability Policy providing bodily
injury liability on an occurrence basis and providing Property Damage
Liability on an accident basis. The policy shall protect the Contractor
against all liability arising out of the use of automobiles, both private,
passenget, and commercial, regardless of whether such vehicle shall be
owned by the Contractor, owned by others, or hired. Limits of Liability
for Comprehensive Automobile Liability Insurance shall be $1,000,000
pet occurrence combined single limit.

(d)  Professional Error and Omissions. The Contractor agrees to maintain
professional liability coverage in the minimum amount of $5,000,000.
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12.6

12.7

(¢)  Environmental Liability Insurance. The Contractor shall procure and
maintain in full force and effect during the term of this Agreement
Environmental Liability Insurance in the amount of $2,000,000 per
occurrence during the first (1*) year of the term of this Agreement; (y)
$5,000,000 per occurrence during the second (2%) year of the term of this
Agreement; and (z) $10,000,000 per occurrence starting with the third
(3™) year of the term and thereafter. '

63 Certificate of Insurance. This Certificate shall be used in submitting
evidence of compliance with the above requirements. The Contractor will
provide the County with a copy of The Contractor’s Certificates of

Insurance.

The foregoing insurance policies shall be carried with responsible
insurance companies authorized to transact business in the State of North
Carolina; shall name the County as an additional insured; shall provide
that with respect to the interest of the County in such policy or policies,
the insurance shall not be invalidated by any action or inaction of the
Contractor or by any breach or violation of Contractor of any warranties,
declarations or conditions contained in such policy or policies; and shall
provide that County shall be given at least thirty (30) days written notice
prior to any modification or termination of said insurance. Prior to the
commencement of any activity or operation by the Contractor hereunder,
the Contractor shall furnish to the County ceitificates evidencing
insurance coverage satisfactory to the County as set forth herein above.

Performance Security. Unless the parties agree otherwise in writing, the
Contractor shall provide to the County at Contractor’s expense Petformance

Security in the annual amount of: (a) $500,000 for the first five (5) years of the
term of this Agreement; (b) $1,000,000 for the sixth (6™) through tenth (1o™
years of the term of this Agreement; and (c) $1,500,000 for the eleventh (1 1)
year and thereafter until the end of the term of this Agreement. The Contractor
shall maintain such Performance Security during the entire term of the Agreement
and for a period of one year after the termination of this Agreement; provided,
that the Performance Security shall not lapse with respect to any claim asserted
against it within such period until the claim is finally adjudicated. The
Performance Security serves as assurance for collateral for the County to protect it
from all costs and damages that the County suffers as a direct result of an Event of
Default under this Agreement by Contractor. Performance Security is in addition
to the Closure Assurance that Contractor will fund following the achievement of
the Expanded Management Commencement Date.

Cooperation; Non-Compete. Whenever the consent, approval or cooperation of

one party is expressly or implicitly required or is necessary by the terms of this
Agreement or to the effective and successful performance of the other patty, such
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12.8

consent, approval or cooperation shall not be unreasonably withheld, denied, or
delayed. Subject to the express limitations set forth in this Agreement, the
County will support the efforts of the Contractor in obtaining any additional
permit modifications, expansions and approvals and will cooperate, with
Contractor in the scheduling of and having appropriate representatives available
for public hearings and meetings. To the extent allowed by law, the County
agrees that it shall not take any action or omission that would unreasonably impait
or intetfere with the performance of the Contractor’s obligations under this
Agreement or the benefits and rights of the Contractor hereunder, including
without limitation the creation, operation, or encouragement of a competing solid
waste landfill or alternative technologies or processes for waste disposal or
treatment in the County or within any solid waste region that includes the County,
or the assignment of Agreement to any party other the County, or the sale, transfer
or further encumbrance of its interest in the Landfill. To the extent allowed by
law, the County agrees that it shall not impose any fee, surcharge, duty, tax or
other charge of any nature against the Contractor, the Landfill and the Landfill
Permit, which is payable from revenues generated under this Agreement, the
operations conducted by the Contractor, and operations of the Landfill. The
County agrees that any tax, local fee, surcharge, duty, tax or other charge not in
existence as of the Commencement Date, of any nature imposed against the
Contractor, the Landfill, or the Landfill Permit, which is payable from revenues
received by the Contractor that are generated under this Agreement, or by the
operations of the Landfill, shall be deducted from the Host Fees payable pursuant

to Section 10.6 of this Agreement.

Contractor and County recognize that the parties' intend to expand the service
area of the Landfill to include eighteen (18) westernmost counties in the state of
Noith Carolina, which are specified on Exhibit G attached hereto (the "Proposed
Service Area") and upon the successful amendment of the Landfill Permit to
expand the service atea for the Landfill, Contractor agrees that it will enter into
contracts with any individual county, group of counties, or any private entities
within those 18 counties only with the sole intent of disposing those counties'
Solid Waste in the Landfill. All revenues from the disposal of Solid Waste under
any contract with any one or more counties or private entities within the Proposed
Service Area collected by Contractor during the term of this Agreement will be
governed by, and accounted for and managed as provided in, this Agreement.
Notwithstanding the foregoing, any Solid Waste volumes collected by Contractor
in the Proposed Service Area that cannot be lawfully disposed of in the Landfill,
either due to the Solid Waste Laws, the Landfill Permit conditions and limitations,
or pursuant to the terms of this Agreement, shall not be governed by, accounted

for or managed as provided in, this Agreement.

Audit and Inspection of Records.
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12.9

12.10

12.11

The Contractor shall keep accurate records of all income and expenditures related
to the operation of the Landfill, and/or to any activity performed at the Landfill by
the Contractor. At any time during normal business hours and as often as the
County may reasonably deem necessary, the Contractor shall make available to
the County for examination of copies all of its data and records regarding matters
covered by this Agreement, and shall permit the County to audit, examine, and
make excerpts or transcripts from such data and records, and to make audits of all
invoices, material, payrolls, records of personnel, records of equipment usage if
requested by the Contract Administrator, and other data relating to all matters
covered by this Agreement. All State Inspector reports will be made available to
Contract Administrator within five (5) days of receipt of such report. The County
shall permit Contractor to inspect and audit all data and records of quantities of
Solid Waste previously delivered to the Landfill, including but not limited to
calibration of scales, operation of scales, weight tickets, invoices, accounts
receivables, receipts, and all related compensation parameters. The Contractor
shall have access at any time during normal business houts and as often as the
Contractor may reasonably deem necessary. The County shall permit the
Contractor to audit, examine, and make excerpts or transcripts from such data and
records. The County shall maintain such data and records in an accessible
location in the County. At the expiration or termination of this Agreement and at
the County’s request, Contractor shall ptovide County with exact photocopies of
all documents not previously provided to the County that materially pertain to its
performance under this Agreement (excluding confidential trade information)
including all documents transmitted to or received from any governmental

agency.

Control of the Work. The Contractor may not change any conditions of setvice
under this Agreement without the priot written approval of the Contract
Administrator. The Contractor shall not be assessed with damages for delay in
performance of Contractor’s obligations hereunder where such delay is caused by
the County’s failure to perform its obligations under this Agreement.

Force Majeure. Notwithstanding the foregoing, the Contractor shall not be
assessed with damages during any delay in the performance of its obligations
hereunder caused by events beyond the reasonable control of Contractor,
including without limitation: acts of God, war, riot, explosion, sabotage fires
caused by an unrelated third party, floods, earthquakes, epidemics and quarantine
restrictions, labor strikes, suppliers’ or vendors’ strikes, freight embargoes and
severe weather conditions, legislative action, regulatory action or inaction,
provided that such events are not directly or indirectly the result of Contractor’s
omission, material fault or negligence. The Contractor shall make reasonable

efforts to mitigate the effects of said causes.

Compliance_with Laws. Contractor agrees to comply with all laws and
regulations federal, State and local laws and regulations now in force and which
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12.12

12.13

12.14

12.15

12.16

may hereafter be in force during the term of this Agreement, including
compliance with all applicable permits, licenses, testing, reporting and
inspections, or regulations as amended.

OSHA. To the extent applicable, Contractor shall comply with the Department of
Labor Safety and Health Regulations promulgated under the Occupational Safety
and Health Act of 1970 (PL-596) and under Section 107 of the Agreement Work
Hours and Safety Standard Act (PL-9154) and under corresponding North
Carolina statutes and regulations.

Discrimination. Contractor shall not discriminate against any person because of
race, sex, age, creed, color, religion or national origin.

Notices. All notices or other communications required or permitted hereunder
shall be sent by telecopier, facsimile, email, certified mail or by express mail,
addressed as follows or to such other addresses as may be designated hereunder
from time to time:

Contractor:  Santek Environmental of North Carolina, LLC
650 25™ Street, NW, Suite 100
Cleveland, Tenn. 37311
Attn: President
Fax: (423) 479-1952

With copy to: Bass, Berry & Sims PLC
150 Third Avenue South, Suite 2800
Nashville, Tenn, 37201
Attn: G. Scott Thomas

County: Haywood County Commission
215 N. Main Street
Waynesville, NC 28786
Attn: County Manager

Affirmative Action and Equal Employment Oppertunity. Contractor shall

comply with all affirmative action and equal employment opportunity
requitements as set forth herein or as required by applicable laws, rules or
regulations.

Drug Testing, Contractor shall adopt appropriate drug testing procedures for
employees at the Landfill and shall administer drug testing in compliance with

such procedures.



12.17 Time is the Essence/Survival or Terms. Time is of the essence in this
Agreement and in each of its provisions. The provisions of paragraph 12.3 (Hold
Harmless Clause) shall survive the termination of this Agreement.

12.18 Future Landfill Development Protections

(2)

(b)

Intent. Under this Agreement, Contractor agrees to undertake at its
expenise the future development of the Landfill, which will require
Contractor to invest several millions of dollars into the Landfill.
Contractor’s only way to recoup and earn a return on its investment is to
operate the Landfill throughout the term of this Agreement. This
paragraph is intended to prevent Contractor from losing its substantial
investments in the Landfill in the event the validity of this Agreement is
challenged. However, this paragraph only makes the County responsible
for protecting the Contractor’s investments when the County will benefit
from the continuing operation of the Landfill. For example, if the
Contractor develops a new cell in the Landfill that remains unused or
pattially unused when a proceeding described below renders the
Agreement void, and the County then subsequently uses or causes the use
of such cell in the Landfill, the Contractor is entitled to Loss
Compensation. However, if under the same example the County closes
the Landfill and never uses the available air space, the County does not
owe the Contractor Loss Compensation.

Loss Compensation. In the event of any administrative or judicial
proceeding initiated by anyone other than the Contractor or County that
contests the validity of this Agreement or the County’s ability to enter into
and bind the County to any of the terms and conditions of Agreement, and
that results in a material adverse impact on the Contractor’s rights to
operate the Landfill under this Agreement, the Contractor’s obligations
hereunder for capital improvements to the Landfill shall be suspended
until a final resolution of such a proceeding favorable to the Contractor,
unless the County in its sole discretion provides the Contractor with
adequate protections in the event of a successful proceeding; provided,
that such suspension of obligations to make improvements shall not impair
the Contractor’s obligation to operate the then existing cell(s) of the
Landfill. In the event any such proceeding is successful, the County shall
provide Contractor with Loss Compensation unless the Landfill is and
remains permanently closed.  For purposes of Agreement, Loss
Compensation shall be a reasonable amount of compensation, on a time
and materials basis, for capital improvements to the Landfill consistent
with the Solid Waste Laws, implemented or paid for by the Contractor;
provided, that Loss Compensation does not include any element of loss of
future profits from operation of the Landfill, Landfill operating costs paid
by Contractor or defense costs. Loss Compensation may be satisfied by
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the County requiring subsequent operators of the Landfill (including
without limitation the Contractor) to discharge the Loss Compensation
obligation.

XIII. MISCELLANEOUS

13.1

13.2

13.3

134

13.5

13.6

13.7

Complete Agreement. This Agreement, including the Exhibits, represents the
complete agreement between the parties, and it supersedes all prior agreements,
requests for proposals, and proposals. No terms of any previous agreement
remain in force or effect.

Section Headings. The section or paragraph headings are used only for
convenience and are not to be used in determining the intent of the patties or in

otherwise intetpreting this Agreement,

Provisions_Unenforceable. If any provision of Agreement shall be declared
illegal, void or unenforceable, the other provisions shall not be affected but shall
remain in full force and effect, unless the resulting interpretation of the
Agreement shall materially alter the obligations of either party so as to work an
unfair hardship on such party (the "Burdened Party"), in which case the Burdened
Party shall have the option to request a renegotiation of the Agreement and/or to
terminate this Agreement upon ninety (90) days advance written notice to the
other party stating the reason for termination. This Agreement may be modified,
amended, discharged or waived only by an agreement in writing signed by each

party.

Successors and Assigns. This Agreement shall be binding upon and will inure to
the benefit of the successors and assigns of the respective patties hereto.

Counterpart. This Agreement may be executed in counterparts, each of which,
when so executed and delivered, shall constitute an original, fully enforceable

counterpart for all purposes.

Attorney’s Fees. The parties hereto shall be responsible for their own attorney’s
fees in any action related to this Agreement.

Governing Laws. This Agreement will be governed by and construed according
to the laws of the State of North Carolina, The venue of any action by either party
to this Agreement to enforce their respective rights hereunder against the other
party shall be the General Court of Justice, Superior Court Division for Haywood

County, North Carolina.

IN WITNESS WHEREOF, the parties hereto have caused their duly authorized
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representatives to execute this Agreement as of the day and year first above written.

HAYWOOD COUNTY, NORTH CAROLINA

By: %/}AM

Title: giég,am,&q hég&én_\m{“mwj

SANTEK ENVIRONMENTAL OF NORTH
CAROLINA, LLC

Mg Gl

2} LcA)m ad—
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EXHIBIT A
Description of Closed C&D Landfill

_ That certain portion of the Landfill that was operated and closed as a C&D Waste
landfill, known as Haywood County White Oak MSW Landfill Phase 1 Construction
/Demolition Landfill, as more patticularly described in (a) the Closure Plan submitted to
NCDENR, Division of Waste Management, Solid Waste Permitting Section, under cover letter
addressed to Mr. Ming-Tai Chao, P.E., dated June 27, 2008 from Jeffery R. Bishop, P.E., McGill
Associates, P.A., and approved by NCDENR on November 25, 2008 (b) the Professional
Engineering Certification of Completion certified by Jeffery R. Bishop, P.E., McGill Associates,
P.A. on August 31, 2009, and (c) That certain Record Drawing of the White Oak Landfill, C&D
Landfill- Phase 1, Sheet C-101, Job No. 08.00701, file name 08.00701-C-101-RD-Record-
Drawing.dwg, dated August 2009, as certified by Jeffery R. Bishop dated August 28, 2009.
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EXHIBIT B

[LIST OF EQUIPMENT]

EQUIPMENT AT WOLF

CAT 725 OFF ROAD DUMP TRUCK

FORD F750 WATER TRUCK

CAT D5 DOZER

CAT D6 DOZER

CAT 320 EXCAVATOR

JOHN DEERE 850 GALLON HYDROSEEDER*
TEREX 370 COMPACTOR

TEREX 390 COMPACTOR

LEEBOI 785 MOTOR GRADER

VEHICLES AT WOLF
2007 F250 PICKUP TRUCK

*Contractor agrees that County may upon reasonable notice borrow the Hydroseeder from time
to time; provided that County shall keep the frequency and duration of its use of such equipment
to a minimum and upon each such borrowing the County shall promptly return the Hydroseeder

to the Landfill upon completion of its use.
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EXHIBIT C
[LANDFILL DESCRIPTION]
Real Property Description

All of that property described in Plat Cabinet C, Slot 5541 Haywood County Registry entitled
"Haywood County Landfill", prepared from survey dated June 15, 2009 by Herron Associates, J.
Randy Herron, RLS consisting of a 103.641 acre tract, a 85,544 acre tract, the total of which is

268.70 acres.

Together with and including and subject to that road right of way and easement recorded in Deed
Book 388, Page 626 Haywood County Registry as well as any rights of way and easements
pertaining to the 10 foot soil road; and easements in favor of Carolina Power & Light Co., all of
which are specifically described or referred to upon the above referenced recorded plat.
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EXHIBIT D
[LIST OF BANNED ITEMS]

13.8 Items Currently Banned from Disposal in Landfills

Used oil.
Yard trash, except in landfills approved for the disposal of yard trash under rules

adopted by the County. Yard trash that is source separated from solid waste may be

accepled at a solid waste disposal area where the area provides and maintains scparate

yard trash composting facilities.

White goods.

Antifreeze (ethylene glycol).

Aluminum cans.

Whole scrap tires, as provided in G.S. 130A-309.58(b). The prohibition against

landfilling whole tircs applies (o all whole pneumatic rubber coverings, but does not

apply to whole solid rubber coverings.

Lead-acid batteries, as provided in G.S. 130A-309.70.
Beverage containets that are required to be recycled under G.S. 18B3-1006.1.

Motor vehicle oil filters.
Recyclable rigid plastic containets that are required to be labeled as provided BELOW,

that have a neck smaller than the body of the container, and that accept a screw top, snap
cap, or other closure. The prohibition on disposal of recyclable rigid plastic containers in

landfills does not apply to rigid plastic containers that are intended for use in the sale or

distribution of motor oil or pesticides.

0

o]

o

0O

[¢)

0]

(a) For polyethylenc terephthalate, the letters "PETE" and the number 1.
(b) For high density polyethylene, the letters "HDPL" and the number 2.
(¢) For vinyl, the letter "V" and the number 3.

(d) For low density polyethylene, the letters "LDPL" and the number 4.
(e) For polypropylene, the letters "PP" and the number 5.

(f) For polystyrene, the letters "PS" and the number 6.

(g) For any other, the letters "OTHER" and the number 7.



Wooden pallets, except that wooden pallets (mixed into construction wastc) may be
disposed of in a landfill that is permitted to only accept construction and demolition
debris.

Oyster shells.

*(Effective July 1, 2011)* Discarded computer equipment (includes 'laptops, desktops,
monitors, video displays, printers, scanners, printer-scanner-fax combos, mouses and
keyboards).

*(Effective July 1, 2011)* Discarded televisions.
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EXHIBIT E
Leachate Disposal Agreement

This LEACHATE DISPOSAL AGREEMENT (this “Agteement”) is by and among
Haywood County, North Carolina (the “County”), the Town of Maggie Valley, North Carolina
(the “Town”), and Santek Environmental of North Carolina, LLC (“Santek™), Regarding the
Town’s commitment to accept leachate from the County owned sanitary landfill known as the
White Oak Landfill (the “Landfill”) at the Maggie Valley Wastewater Treatment Plant (the

“Plant”).
WITNESSETH:

WHEREAS, the County owns the Landfill and needs to provide for the disposal of
leachate generated at the Landfill in order to comply with applicable federal and state law;

WHEREAS, Santek is the management company engaged by the County pursuant to that
certain Sanitary Landfill Operations Agreement to operate and manage the Landfill for the
County, and as such has responsibility to handle the proper disposal of leachate from the

Landfill; and

WHEREAS, the Town operates the water treatment plant with the capability and
capacity to receive leachate from the Landfill (the “Plant”) and is willing to enter into an
arrangement with the County and Santek in order to provide assurance for the proper and cost
effective disposal of leachate from the Landfill at the Plant,

NOW, THEREFORE, for and in consideration of the foregoing premises and the
considerations provided hereinafter, the receipt and sufficiency of which are hereby
acknowledged all the parties hereto, the parties agree as follows:

1. The Town agrees to accept leachate at the Plant from the Landfill in an amount not to
exceed 50,000 gallons per day.

2. The Town agrees to charge for acceptance of leachate at the Plant no more than
$130.00 per tanker load of leachate. Each such load will be considered 6,000 gallons
or less of leachate. Billing for loads will be done on a weekly basis, and will be due
within 30 days of the bill date. Each year the price per load may be adjusted by the
CPI-W South Urban Non-Metropolitan rate as calculated by the Bureau of Labor
Statistics on the March to March rate.

3. The County and/or Santek, as the case may be, agree to unload tankers transporting
leachate to the Plant at a manhole designated by the Town's Public Works Director.
Whenever a load is delivered to the Plant, the driver of the tanker must sign the log to
indicate a load has been delivered. The Town prefers to receive leachate in the
morning, however, will accept it at all times, unless circumstances prevent the Plant

from being able to accept it.
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4. The Town agrees to provide adequate space to maneuver the tanker to get to its

unloading position; provided, that the County and/or Santek, as the case may be,
agree to be responsible for any damage that is done at the Plant that is attributable to
the movement of the tanker,

. During the term of the Sanitary Landfill Operations Agreement, Santek will provide

to the Town quarterly TCLP analysis of the leachate. The Town reserves the right to
temporarily suspend acceptance the leachate if the constituents in the leachate shall be
in such concentrations that it is determined to have a material adverse impact on the
ability of the Town to operate the Plant in compliance with applicable law.

. Annually during the term of the Sanitary Landfill Operations Agreement, Santek will

evaluate the approximately two hundred (200) feet of gravel road providing access to
the Town’s treatment plant for the need to add gravel and grade such access road, and
if gravel and/or grading is necessary, Santek will supply such materials and apply it to
said access road no more than once per year.

The Town, the County and Santek each represent that this Agreement is a valid and binding
agreement on them, and that their respective party has the requisite power and authority to enter
into this Agreement, that such party has specifically approved this Agreement and empowered
the representative below to executed and deliver this Agreement on its behalf, and such party
agrees to perform its obligations under this Agreement in accordance with its terms. The Town
and the County both represent that that this Agreement does not violate or is otherwise contrary
to any state or local statute, regulation, ordinance, order or othet legally binding determination,

IN WITNESS WHEREOF, the parties hereto have caused their duly authorized representatives
to execute this Agreement as of the day and year first above written.

TOWN OF MAGGIE VALLEY

By:
Title:

HAYWOOD COUNTY, NORTH CAROLINA

By:
Title:

Representative of Santek Environmental of North Carolina, LLC:

By.

Title;
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. " .BK: RB 764
. Draftedbyand . A ' PG: 3208-348
Retumto:  DonaldP.Ubsll;Beg, ..~ . .
Parker Poe Addths & Bemsteln LLP
Tiiree Wachovia Centar '
* 401 South Thyon Street, Ste 3000
Charlotts, Nosth Carolins 26202
SYATEOFNORTHCAROLINA  *
COUNTY OF BAYWOOD .
. 'DEED' OB TRUST,
' SECURYTY AGREEMENTAND .
" FIKIUREFILING o
URE FILING, {5 mado and enteped fnto *

, ‘This DEED OF TRUST, SECURKTY AGREENMENT AND FKY . ,
+ as of July 1, 2000 (thle- “Desd of Trisat™, frotia tho COUNTY OF HAYWOOD, NORTH CAROLINA
(hsrolnafer called (o “Grantor*), whote addresa 1a 245 N, Main Sireet, Waynassville, North Cerclln
26786, to CB SERVICES. CORP.; whogo eddreis 1s 301 Fayeltoville Strest, Sults 1100, Ralelgh, North
Carolins 27601, s dead of tryst trustee (hereinafter dalled tlis “Zvysfes®), for the benefit of REC BANK
. (USA), a stata banking ccrporation, whose addresa is 301 Faysttevllls Stccet, Suito 1100, Relaigh, North
. Cerolina 27601, Attentlon: Publi and Institutlonal Banldug (the “Bank”) (the Bank and ils sucoestors
dnd{m’!gnshereinmemﬂed the "B_anéﬂalary:’j.- . . v

PREAMBLES

WHEREAS, the Grantor end the Bauk hava entered tato on Installzott Fnsswlag Contrect, deted

as of July 1, 2009 (th “Unitalfinént Financing Confract"), pissnt to viloh (1) the Bank has agreed to

advange cectaln montes to-eusble'the Grantor to construat and equlp tho Projeot (s defined In tho

Installment Financlng Conteast), and (2) the Granto has agreed fo ma!oa the Installmerit Payments (e
defined in tho Installment Finanoing Confiéot) to the Bank; L - :

WREREAS, this Deed of Trust has tgan'mout,ed and doliverad to geours 1) the obl{gatlons of

thio Clrantor to ks the fnataliment Payménts, and (2) the paymenit and pexformance of afl of the ofker

ting of hieranfRer arlsing, of the Grantor 10 the Bank under the

Habilitles and obligations, whether now exis

COLLATERAL IS OR INCLUDES KIXTURES
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f llljmﬂﬁﬂﬂllﬂﬂﬂlﬂllﬂlﬂl

. VWODD NUFEEEIMB

or-oi-zaua 10:20:11 A
r'an. -
. BK: R 764
- Drafted byand . | PG; 320-348
Relurato: DioasldP. Ubyll;Beg,
‘FakerPus Ais & Borsiia LY
Tiren Wackovla Ceter
* 401 South Tyyon Street, Ste: 3000
Chaclote, Norts Crrolna 26202
STATEOFNORTH CAROLINA,
COUNTY OF HAYWOOD .
- DEED 0F TRUST,
' SECURITY AGREEMENT AND .
. FIXTUREFILING -

. This Dmmﬂmn NECURIEY AGREEMENT AND mmmmma. ismndmﬁmmdinto )

© ugof .ruxy 1, 2009 (s “Deed of Thisat®), fronky the CoulTy OF BAYWGOD, NORTH CAROLINA

foar cnlled thd “Grantor*), whose address 5 215 N, Maln Sireel, Waynaeville, North Carolina

§
i

(horelna
28786, to TB BRRVICER CORR., whoje addreds s 30T Faysetboviile Sireet, Sults 1100, Raloigh, Nork
Caroling- 27601, re-desd- ofwwmnuc{hu&mmmmm"j,mm benafit-of RBCBANK.

(USA), 4 state banking corpozation, whoas addresi iz 30)- Fayettevills Streed, Buite 1160, Raleigh, North

" Canoliza 27601, Attentlont vubnunmmuommmm 'sam"p(manmmm ook
mammmmmem Doy,

A

mmm.

WHEREAS, mammmnmuwmmmmnmnmmgcm dated

a3 of July 1, 2009 (e “Wnitedfizént Finarnlig Comtowod), piamnct o which (1) the Bank bas sgreed to
g m%estnmbloﬁmﬂmhrhmm;ctmdqufp tho Frofest (as defined i the

advance cestain
Installment Rinuncing Conteact), and (2) (ke Grantos s ugmdto maleathalhmllmm Payments (o5

defined in the Instaliment Flnmins Conitdos) to the Bank;
WMS‘, this Dread of'nusthas been excouted and delivard to securs (l)the obligatlons of

the Grantor to ke the Mataliment Payments) and (2) the payment and porformance of all of the ntlier
Hubilidea and ab!l,ga!.loms wheiher now eo:lsﬂng or hdreafler arlaing, ot‘tha Ghantor to the Bank under the

Gmmniw.mmmcnwxs Puxrunas
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Tnatallment Financlng Contrdct, all sioh ob and labilitles dosoribed in (1) or (2) above
hereinafter collentively called the ‘Indebrdnom ®

WHEREAS, it is Intended thet this Deed of Trust conply with the provisions-of Stations 45.67,
et, 3eq. of the Ganeral Statwtes of North Carolink, as amended; and for purposea of complylng with such

provislons, the Grantor hareby represents as follows:

()  Thatthis Deod of Thuat has been executed and delivered by the Grantos to seours
present and future Endebtednoss which may bo inourced from Hiwe to thme under the Tnstallment
Finemofng Cotitract; .

(®  That the principal amount of prasent Indebtodness secured by this Deed of Trust
{s in an amount not to excesd $4,500,000;

{  That the maxipmm prinoipal amount, ineluding present end future Indehtedness,
whiloh mﬁ“ sepured by this Deed of Trust at any one tiine is $9,000,000 (exclusive of advances
thiat may be made under the terms of the Inataliment Financing Contract or this Desd of Trust for
the proteotlon of collsteral, paynient of taxce, impositions and exsessments, aftorneyn’ foes ang
coxts and other sums which the Girautor is required by the teris of sald instruments fo repay),
sulgject to the limltation that 4t no thme akall the total principal amourt of Indebtedness secused
“hereby exoved said maximum principal sum of $9,000,000 plus interest, attorneys® fées and oosts
annd othei sums for the protetion of.collateral, payment of taxes, iispositiony eird ssscesments and
sitnilar sumy advanoed by the Benefiolaty which the Grantor lo obligated to repay heteutder,
under the Tnstatiment Binanving Contrict, or otherwise; provided, however, that the furegoing
Fimdtation shall apply-valy 1o the llon upon real propecty located in the State of North Carolina
+ eronted by this Deed of Trust and shall not in sy manvier I, affect or impair any grant of @
seoiitily interest in or lien on sty other xeal property or any personal propedy in favor of the
Beneficiary;
That the geriod wilhin which sush future Indsbiednoss may be incwmed shall

@ \ .
oxpire not Iater than 15 years fom the date of this Deed of Trust, and shall be effeotive without
the fecordation of an amendment, modifiontion or supplemment to this Deed of Trust; and

.'agreed to be made by or on behalf of the Grantor, by a conveyance of ihe lands
hereivafter desoribed;

(9 It hall mot bo a requirement for any such future Indsbednass to be acoured
hetoby that the Grantos algn en instrintent or other notation atipulating that such Indebtedess is
gecured by this Dead of Trust, ae no such Yuture Indebtedneis is sequired, wuder the Instaliment
Rimgnelng Contract or otheswiss, to be evidenced by a written instiment or nolation; and

WHERBAS, the Grantor desives to secure (1) the payment of o Indtblednoss and any venswals
modificstions or extanslons thereof, in whole or in part, and (2) the additlonal paymants herelnafier
and security interests

NOW, THEREFORE, in consideration of the above preambles end for the purposes aforesal,
and in further consideretion of the s of Ten Dollars (§10) paid to the Grantor by the Txustes and ofber
valuable consideration, recelpt of which is hereby acknowledged, the Grantor has given, granted,
basgained and sold, and by theye presents doos give, grant, bavgain, sell aud convey unto the Trustes, its
heirs, successors aud assigns, the following properly (herelnafter oolleolivaly referred to @ the

“Morignged Properly”):
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(®)  Thoeal propesty lying and being n the County of Kaywood North Carolina, and
deseribed below in the legal dessription abhnhﬁ as Exhibit A hereto (herelnaftar refemed to as

the “Renl Property”):

88 BXHIBIT A ATTACHED HERETO FOK THE RBAL
PROPERTY NESCRETION, WHICK BXumm A 18
SPECIFICALLY INCORPORATED HEREIN BY REFRRENCE,

(6)  All bulldings, strwotures, sdditions and iﬁmmwmmts of every natue whatsgover
uow or heteafter sitaated on or about the Reel Froperty (the “Triprovements®).

(©)  All gas and elestrio fixtures, radiators, heaters, cogines and meohinery, boiters,
ranges, elevators and motoss, plumbing and hoating fixtues, carpeting and ather floor eovatings,
fire extinguishers and any other safety equipmient sequired by goveramental ragulation or law,
washers, dryerd, water haabers, mirors, mantels, air conditioning apparatus, reftigerating plants,
reftigerstors, cooking apparatvs and appudenances, window sorsens, awnlngs and lorm sashes
jery, equipment or other tangible personal progeity, which a2 or shall be so

erd other machinery, ‘
atiached to the Improvements, inoluding all extensions, additlons, improvements, bettermants,

reqowals, veplacemionts and substitwiions; or prooeeds from a penrdtted sale of any of the
foregoing, a5 to bie deeated to be fixtutes under North Caroling law (collastively, the “Fivsrer®)
and sooessions to the Réal Propiorly and a part of the Mortpaged Property ap betweent the parties
Iwpoto and all percons claiming by, througly or uader them, and which shall be decmed to be a
portion of the seourity. for the Indebtedness, The looation of tho collatéral déseribed In this
paragraph fs aleo the looation of ¢he Real Property, and ths resord owiter of the Real Proparty is
the Grantor, C . ' '

(@  All eazemonts, tights-ofiway, steips and goves of land, vaults, streeis, ways,
alleys, passnges, sewer rights, waters, water courdes, water rights wid powers, minerals, flowers,

shrubs, arope, trees, timber and othdr cuibloments mow or hereafier lnvated on the Real Property
ar ynder or above the same or any part or patcel therof, and all eatates; righta, titles, intorests,

privileges, Hbertion, tenements, hereditaments and appurtenances, reversion aud reversions,
veraninder-and remainders; whatsoever;-in-any-way-telonglug-relating -or-appertaining -to-the

Mortgaged Property of any part thereof, or which héreafber shell in any way balong, relate or be
appurienant thereto, wheiher now owned ot hereafer aaqw by thoGrauter,

. {&) Al leases affeating the Motigaged Propesty or any part thereof and afl ingome,
renfs and issues of the Mottgaged Fropesty and the Jmprovements now ot hereafber focated
thereon fiom 1ime to time acoruing (inoluding without Rriitation all payments under leasey or
tenanoles, proneeds of insurance, condamnation payments, tenant scourity deposity whether held
by the Chrantor or i o trust deoount, and ssorow fudds), and all the extate, rght, title, fnterest,
propety, possession, claim and demand whatsosver at law, as well as in oquity, of the Grantor of,
in end to the rume; ressrving only the right to the Grantor to collect and apply tho same (other
than insurance procesds and condemnatios payments) so long as thio Grantor & not in Default
herounder. .

T0 HAVE AND T0 HOLD, the Mortgagesd Froperty unto the Trustes, its heirs, successors.and
assigns, in feo simple forovey, upon the trusts, teriiy and conditlons arid for the vaes and purposss

hereinafer sot out;
3
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And the Orantor oovenanta with the Trustes that the Grantor s lawully selzed of the Mortgaged
Propesty in fee simplo and has the tight to convey the same in fes smple; that; exvept for Permitied
Browmbratioes (ae defined in Bxhibis B artached hereto and spevifioally incorpotated harein by refurence),
the #atus are fee and olesr of all sncumbrances, and thet the Grastor will werant and defend the title to
tho samo against the claima of all persons whomsosvér arlsing by, undes of through the Grantor.

TEIS CONVEYANCE IS MADE UPON LAS SPECYAL TRUST, that if the Grantor shall pay
ing Contract, together with

the Indebtedness in avsordance with the torms. of the Enstaliment Finanving
{aterest thereon, and any reaewals or entensions thereof In whole ar in pert, and shall comply with gl the
coveitanits, terms and conditlons of this Reed of Trust, then this conveyance shall be sl and vold and

may be canoelled of recond at fhe request and at the cost of tha Girantor,
10 FROTBCT THE SECURITY OF TRIS DRED OF TRUST, the Grantor hersby further
covettants and agroes as follows: .
ARTICLEL .
Sectlon 1.1, Paymsent of Tadebtedness. The Grantor will pay the Indbtednese and all otker
sume now or heveafter seoured herehy promptly as the sume shatl become due.

Seotfon 1.2, Faves, Liens and Gthar Chargen.

(®) . The Grantor will pay, beforo the same hecome delinquart, all taxes, liens,
assessments and olianges' of every oharacter fnoluding all utility charges, whither public or
private, already levied or assorsed or that may heveafter bo levied or assossed upon or agalnst the
Mostgaged Property; and will fumich the Bensficlary, on ur bafure the final date whereon the
same can bo paid without penalty, evidence of the due dnd purciual payment of all such taxes,
awgcssments and other foos and charges, Nothing cantained herein shall require the pavinent or
disobarge of any such tax, lieh, assessment ot ‘oherge by the Grantor for so lang as tiie Grantor

validity thereof by agpropriate

eal6 or forfeltuce of The Morlgaged Froperty or any part thereof to

shall in good fhith and at its dwn expease cortedt the sams or the
‘l%i! proceedings provided that such procesdinge shail prevent (1) the colleotion thersof or other
Tzatlon thereof and e

satisfyy the same or (2) the enfrceirent thereuf; against tho Grantor, the Trusice, fhe Beneficiary
and the Mortgaged Properly and ¢o long as-the Grantor fivet deposits with the Reneflolory in
oxwow auch sums of ather seourity as the Bsneficlary, may rewsonably require to esure
Reitsfiolary of the avallibility of suffioiunt moniea to pay such (ax, len, ssseasment or charge if
and when the sams 1s Snally determined to be due.

()  The Grantor will not suffer sty mechanic's, matorialmn's, laborer's, statutory or
otlier lien t0 be created and to reruoin outstanding upon ell or agy pant of the Mortgaged Property.
Ths Grantor shall be entitled to disoharge such llens by bonds or to contest any such lans
pursuant to the same procedure a5 the Grentor {8 entitled to contest taxes in the preceding
Subeection 1.2(n). C ‘

Beqtion 1.3, Tnsurance.

())  The Grantor shafl prooure for, delivar to and malntsin for the beneflt of the
Bensfiolary, dueing the tetm of this Daed of Trust, the dnsurande coverage required by the

4
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Inatallment Finanoing Contract, Such insurance.chall be noncancellable exoept upon at least
thirty (30) days’ prior written notios to the Benefiofary, and shall otherwlsa comply with fhe
requireracnts of the Instellment Financing Contract,

(®  TheBenefloiary iy hereby suthorized and ampowered and, at {ts optlon, with the
partlolpation of the Grantor, to adjust or compromise any loss under any insurance policies
malitalned puriuant to this Section 1.9, and to colleot and racelve the proceeds from any such
g;liey or policlss, Each ingutance company is heraby authorized and disoled to make payment.

all such losses direatly to tho Granbor and the Benaflofsry jciatly. Tise nat prosads from ety
sush policy or polioles shall be applied 8¢ provided in the Instaliment Finanolng Contract, . The
Beneticiary shall not be held responsible for any failure to collect any. invurnce proceeds dus
undex the termi of any polloy regatdless of the oause of such failure. '

()  For the portlon of such inanrance which is not selfdnsurancs, at least thirly
m prioe to the explration date of each policy malntaingd pursusnt to this Seotion 1.3, a

or replacement thereof satiefixotosy to the Benoflolary shall be delivered by tho Grantor to
the Beuefioinry, if tequested. In the event of the foreoloaure of this Deed of Trust or any other
tranafor of titls to the Mol:ga(ed Property in extingulshment of the Indebtedness seoured hesehy,
all right, title and Interest of the Grastor in and to ll insurance policies then in foros shall pasa ty

the purchaser or Beneficiary, aa approprate, .

Seotlon LA, Condemmatlin. To tho event there hevenfber coours & condemnation (which teti
when used [ this Deed of Trust stull inolude any damage er taking by any goveramental suhority or
other ertlty having the power of eminent domain, snd any transfie by private sale in Hou thereof),
resulting in any damege or teking, efther temporarily o permanently, of (1) the enfize Morigaged

Propetty, (2) so much of the Morigaged Property a5 cansea thie remairider of the Martgaged Property to be
laws, regulations or testrictions afoting

in violstlon of any zoning lniws, testrictive covenants or sirailar 5 aff}
the Morigaged Property, and the Giantor falls to-cute -such violation within thirty (30) days of the
aondemmnation or such. violation does ot prevent the Grantor’s continued e of the Morgaged Propurty
its the ardinary aoutse of its businesw ar (1) eo much of the Martgaged Property that, n the sola reasdnable

oplnion of the Bensficlaty, the valus ofthe Mortgaged Property 1y tnaterially and advecsely affected, then,

and i any ote of said events, the Grauitor shall xepay tie Indebtediveas i docordance with Attiols VI of
the Instalfment Financing Conteact. To the extent pedmitted by law; the Beneflolary shall be entifled to -
secalve all compensation, awards end other paymests or zollef thereof. The Beneflelaty is hereby
authorized, at ita ofition, to cominence, appeat in and proseoirte, in its own or in the Girantor’s name, any
sction or-proveeding relating to any conderanation, and to seitle or-cottpromiss any claim in conngotion
thesewith. All such compengation, awards, damages, cleim, rights of sotion and progoods and the Hght
tlisreto are hereby assipned by the Grantor lo the Beneficacy. Adfter deducling from said condemnation
praceeds all of its expenses Lndurred in the colleotion and adminisitation of auch sum, including
teasonable attornays® fues, the Beneflolary shall apply the net proveeds ag provided in the Tnstalbnent
Rinaneing Contraot, sulject o the teomis of Astiols VI of the Tnstaliment Finanoing Conitact. Any
balance of suok monles then remainibg shall be pald to the Grantor. The Giuntor hereby agress to
excoute much farther nssignment of any eompensdtion, awards, damages, claims, rights of action and
proceeds as the Beneficlary may require, : L

Secilon 1.5,  Cwre of Morigaged Propenfy.
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(88 'The Grantor witl keep the tuildings, parking .areas, toads md walkways,
: s of any kind now or heseafer

vecreational ficititles, landsoaping sud all cthér improveuenils
ereoted on the Real Propetty or any part thereof in good condition and repaie, will not commit or
suffer anty waate, and will slot do or suffer to be done anything which ®ilf Increase the risk of fire

ot other hwward fo the Mortgaged Bropetty or any pait thereof,

()" Broept for structures existing o the date of this Doed of Trust, the Grantot will
not rentove or detolighno alter the stragtuyal charcter of any improvemeit located on the Real
Propesty without the prior writien consent of thie Beneflolary. '

() If the Morigaged Propecty o any pait thereof s damaged by fire or any olher
oaveg, the Gm will give te written nottos theréof to the Beneficiaty and the Trustea,

(@  Upon reasonable notioe to the Graittns, the Bensficlaty or 168 reprécentative Is
hereby autherized to enter wion and inepact the Morigaged Proporty st ey time during normal
busteses.hours, The Beneflolary agreés that any confldential information about the Grantor
obtained in the exerclse of its sights unider this subpnmgiph (d) ehall, exoept as otherwiss
requived by Jaw ot regulation spplicable to the Benofiolaty, bo maintained In o confldenttal
manner and shall be used by the Beneficiaty only for the protextion of i{s tights and intercsts

boreunder, _

‘ (9  The Grantor will promptly comply with all present and fisure laws, ardinanoes,
wies aud segulations of any govemmental authority (including, but mot limited to, all-
etwvitonmental and eoologloal laws and vegnlations) affecting the Morigaged Proparty or any part -
theceof, ) .

(®  ¥Fall or any part of the Morigaged Property efell bo daumaged or destroyed as
devoribed in Section 8.4 of the Conleact, the Grantor will promptly vepalr, sestare, modify,
impsove or replace the Morigagsd Property or any rérnniuing portions in accordance with Sestion
8.3 of the Controt or, under certeln cirnmatances deseribed in Sestion 8.2 of the Contact, apply
any Net Prooceds (o defined In the Contrzot) as provided for inBestlon 83 of the Contract.

‘ punctustly perform all terma, covenatits, conditions dnd

Sectlon 1.6,  Zewses and Othar Agreeinaots Affecting Properly. The Grantor will duly and
b R ivalvs o shes b Mg rpaty
lease of any oilier agreemant of any nature whatsogvet' which involves or affects the Moxtgaged Fropery
or any p::ythercof. The Grantor will fumish the Benefloliry with exeouted coples of all leasés now or
hereafier created upon tha Morfgaged Property or any pest thoveof, and 4l leases now or hercafter entered
into will bs in form and substance shbject to the prior, writted approval of the Bensficiary. The Giantor
willl not, without the expraas written approval of the Beneficlaty (which approval will not be vareasonably
witkheld or delayed), modify, surrender or tepninsis, oither orally or in writlng, any lense now extsting or
hereafter oreated upon the Morigaged Fropgdy or any pert thereof, nor will the Grantor permlt an
assignment or a subletiing by any: tenant without tha prior eXpress written apptoval of the Beneflolary.
The Grantor will not asoept payment of rent more than one (1) month in advance without the prior
express writted approval of the Beneficiary, ‘

Section 1.7, Securily Agreament and Fictura Fifing. Withreipectto the Fixtures, his Deed of
Truat is heveby made and declared to-bs  security agreement in Sivor of the Benoffolery enoumbering

each and every Hem of such property inoluded herein 22 a pert of the Mottgaged Properiy, in compliance
) o
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with the provisians of the Unifonm Cammarelsl Code as enacted in the State of Nosth Ceroling, and fhe
Gtantor hereby grants & gsourlly interest to the Beniefiolary in and to all of svich Fixtures. This Daod of
Tiiat shell constitute a Suanoing statemsnt filed as & fxture fifing in focondance with N.C, Gen. Stat,
§25:9-402 (or any smendsni thereto), Por pisposss of coinplying with the requirements of N.C, Gen,
Staf, §25-9-402, the namo of Giantor, as Debtor, atid Beneficisicy, 23 Secied Patty, and the tespective
addresees of Grantor, ae Debter, and Benefloiary, s Seouted Party, aro set forth on the fitst page of this
Deed of Twst.  Crantor authorizes Beneflolary ¢o efféot any Hifng or xecording of any edditlonal
financitig statements relating to the Pixtures or awendmeiits threto whete agpropriste to parfect and
continus the geaurity Intereat in, and to proteot and proserve, the Fintires, The remedies for any vielation
of thie coverauts, terrs and conditions of the secticity agreament contalied in this Deed of Trust shall be
(1) as pressribed hereln, or (2) as prossribed by general law, or (3) a4 presoribod by tho spesiio atatutary
consequences fow o hereafter enncted and specified in raid Tniforn Comerolal Code, all at the
Beneficlary’s sole electlon. The mention in any such financing statement or statements of the rights In
and to (1) the preceeds of any fire and/or hizard lndutance policy; ot (2) aty award in eminant dorain
proceedings for a taking o for lays of value, or (3) the Grantor's interest as lesaorin any present or fatwre
lease ‘or rights to rents, lsaiies or awaids growing Gut of the uie and/of oncujency of the Mortgaged
Propeuty, whether pwuent ¢y lease of otherwise, shall not fn any way alter any of the rigitts of the
Beneficinty as detormined by this Deed of Trust or affect the tidlorlty of the Rensfiofary"s sscutity interest
granited hereby or by any other ragorded documant; It being mderstood and agresd that suoch mention in
such financing statement or stateménts is solely for th:gmmm of the Beneflolary in the event any
court shall ai any time hold with respoct to the foregolng olauses (1), (2) or(3) of this sentence, that notice
of the Beneflolary’s priotity of intorest, to be effectiva agairiat a pattioular class of pemony; must he filed
in the Uniform Commereial Codo xecords, L ‘

Seotion 1.8,  Fwrther Assurances; After Acguived Properip. At iuy time, and fiom tine fo

time, upon request by the Benaficiary, the Gramtor will make, executa and deliver or cause to be mads,
executed wnd delivorsd, to the Beneflolary and/or the Truates and, where :%roﬂlm, omuzeto bo recorded
and/or filed aud from time to time thereafter 1o be torecorded and/or vefiled &t sk tims and in auch
offices.and places a3 shwll by desmed desieable. by thie Beneficlary, any and alf such offwir and fusther
deods of trust, seourity agreaments, finariojng statements, continurtion statemants, insteumants of Ructher

on of the Baneficlary, be necessary or

assuranie, certiflostes and other docvments es may, in the
= --’armm:ﬂcmmmymbnﬁmm

desliable Th oider Ta affeatuate, compiets, Of Pecteot, oF o eumiinume wd pre _
Granior under the Instaliwsnt Financing Contract or this Dised of Trst and (2) the sttus as first arid prior
lien upon and security title in and to, aubiject to Peerniited Booumbrandes, ell of the Morigaged Broperty,
whether now owned or hereaiter acquired by the Grantor, created wnder this Dsod of Trust,

Seotlon 19, Expewses. The Grantor will pay or yelmbures tis Banofiolary and the Trustes,
upan demand therefor, for all reasonable altorsys’ faos, doste atd expensés atually incumed by the
Benoflolary and the Trustee in any. sult, sotlon, legal proceeding or dispits of any kind In which {ke
Bensilolaty and/or the Trrites is muda a party or apponrs as parly plilntif or defondant, affecting the
Indebtedness seourad hereby, this Doedt of Trust or the dritewest oreated heréln, or the Mortgagad Fropenty,
inoluding, but not limited to, the exercise of the power of salé contdined in this Deod of Teust, any
condetitnation action involving the Morigeged Property or any action to pioteot the sesuity hereof, it
enoapting therefrum any nogligence or wiliful misconduct by the Bencflolary or any breach of this Desd
of Trust by the Beneficlary; and all such amounts paid by the Benoflolny shall be added to the

Indebtednase,
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Seotion 1,10, Estoppel Affidovivs. The Grantor, upon ten {10) days’ prior writien notlee, shall
fralsh the Benefiolary & wrltien statement, duly soknowledged, setting Sorf the unpald prinolyal of, and
m on, the Indebtedness and whether or not any offscts or defenses exiat against such priroipal and

" Sootlan 1,11, Swbrogatioi. Tho Rencficlary shall be subrogeted to the olalms and Henp of alt
parties whoso claims or lens ave disoharged or paid with the proogsds of the Tndebtsdness,

Seotion 1,12, Haoky, Recorils, Accounts and Awuwal Reporss, 'The Chantor will keep and
maintain or will guuse to be kept and maintained proper aud ecourate brioks, records and ascounts selating
to the Mortgaged Property. The BencHolury shall have the right fiom tlte to time at all times during

" normal busineas houra to oxamine suoh baoks, records and accounts at the office of the Grantor or #uch

other person o entity mafntaluing such books, recards end accounts and lo make capies of extrats
thareofas the Bettefiniary shall dosive,

Scctlon 1.13. Limis of Validity. If from any-ciroumstances whatsosver fulfillment of any
provision of this Deed of Trust or the Installment Financing Contrast at the time performance of auch
proviglon éhall bo dus, shall -involvs transoending the Hmit of validity presently prescribed by any
applicable usury statwte or any ofher applioable law, with regard to obligations of like character and
empunt, then ipso fiwto the obligation to be fulfilled vhall be seduced to the Kmit of such validity, so that
iz 00 wverd shall any exaction be poasible under fhls Deed of Trust or the Insialimens Finanolng Contract
thut ¥ In exoess of the catvent limit of such validity, but suoh obligation ahelf be fulfilled to the lime of

such validity,

Seolion 114, Changesin Ownership. The Grantor herby roknowlediges to the Baneficlary that
(1) the identity and expertise of the Graptor wezo anil continue to be material circumstanoes upon which
the Beneflciary hes relled in connection with, and which constitule valable consideratlon to the
Beneficlary for, the extending ¢o tho Grantor of the Indebtedness aud (2) any ohange in such jdemtity or
expertias oould materially impalr orjooperdize the seousity for the puyment of the Indehtedness granted to
the Benefiofary by this Deed of Trust. The Grantor thereftne covenants and agrees d:ot?, %Bm

t tha &

aa part of the consideration foir tho extending to the Grantor of the Indabte
Indebtedngey-shall;-at-the-oplion-of-the-Beneficlaty;-become-immedintely-due-and-payable-should-the

Grantor further enouniber, pledge, convey, transfer or assign any or all of it interest in the Mnrtgaged
Prapaity ot any portioh thereof without the prior writen consent of the Beneflolary or exceptas otherwise
pottnitted kereln, , |

Bection 1,15, Use and Managament of the Morgaged Progenly. The Grantar shall not eler o
change the use of the Morigaged Propetly or abandon the Mortgaged Fropeety without tke priar written
congeat of the Beteflclary. S

Seotion 1.16. Aequisition of Collateral, The Grastor shall ot acquica any portion of the
petsonal property, i any, covered by this Deed of Trust, subjeot to any sanity interest, condiuonﬁ:% s:ilo:
by title

contraci, title retention arrangement or other eharge or lien faking grebeg_iem over the seourd
Hen of this Deed of Tyust without the prior weitten consent of the Benediciary,

Secton 1.17. Kazardous Materlal.,

[
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(8)  ‘The Greator repireaents, warrants s agrees thai, exaept as previously digloged

* to the Bank fr weltlitg: (1) the Grantor has fiot used or installed aty Hazardous Material (s

hereinafter defined) in violation of applicshle Environmental Laws o, from or in the Mortgaged
Peoperty and to the Grantor’s ectual knowledge no ofher peson bas used or Dntelled any
Hazardous Matatial on, from er in the Mortgaged Property; (2) t the Graator’s knowledge, no
other person has violated any applicable Bavironmental Laws {as hereinafter defined) relating to
or affecling the Mortgaged Properly or auy ather property owned by the Grentor exoept a3
previously disclosed to the Benoficiary; (3) 1o the best of the Grintor's knowledge the Mortgaged
Property are présently in comptiance with all-applivable Bavironmenial Laws, and thers are 1o
facte or ciroumstances presently exlsting upon ar under the Mosigaged Property, or relating o the .
Moxtgaged Property, whish may violats any anpHosble Bnvironinental Laws, and there 15 not now
pending or, to the best knowledge of the Grantor, threatened any aotlon, sult,. investigation or

" proveeding against the Gratitor or the Moxtgaged Properly (or against any other party relatlng to
against the Grantor or the

the Morigaged Yropetty) secking to enforoe any right or rowedy
Mortgaged Property under any of the Bavironmental Lewa; (4) the Mortgaged Pmpw-shalla:dp-

five of Huzardous Matecialy to the éxtent required by applioable Bavironmental Eaws,

kept .
shall not be used to gonerate, manufdctiue, iefinio, iransport, treal, alore, handle, digpose,
produce, or ptocess Haxardous Materials other than the processing of materials In the ordinary.

course of the Grantor's Iiiinesa as of the date hereof: (5) the Grantor shall not czvee o%nmm
Jente

the installetion of Hazardous Matezials in, an, over urunder the Margaged Property or
(s hereinafter defined) of Hazardous Matesints unto or from the Morigagad Froperty ar suffur the
presanco of Hazardous Materialy in, on, over or under the Mortgsged Prapety in violution of

‘applicable Environmental Laws; (6) tho Grantor shall comply with Buvirenmental Laws

Property, all at no cost or expense to the Benoficiary or the Trustes;

applloable to the Mortgaged
(7) i Grantor hiag obtained and will at o thnes coritinue to obtein and/or maintain afl licensss,
pérmits and/or other goverimental or regulatory actions necesesry for the Mortgaged Propesiy to

" carply with appltcable Hvironments] Laws (the “Parasits”) and the Grantor will bo and at all

tlrnes témain in full complianoa with the terme-and provisions of the Permits; (8) to the beat of the
Grantor’s knovledge there his béen 5ip Releasn of any Hazardous Matetials an or from the
Morigaged Proparty in violation of applicable Bnvironmental Laws, whether or ot such Release

cmanated from the Mortgaged Propetly or any-contigudus real esiabe which has not been abated
il Breirommial-Lavi shatey(9) the Granwor hall

ind siiy ronilting violaion. of

iraniedigtely give the Renefloiary oral and written notice in the event that the Grantor reoives
any notice from any governmental ageacy, eufity, of any other pasty with regard to Hazardous
Matesinls on, from or affecting the Moxigagsd Property and the Grantor shall conduct and

caniplato.all investigations, studies, sampling, and testing, and all remedia), removal, end other
actions negessery to olean up aud remove all Hazardous Materduls on, froun or affedting the

- Mortgaged Peoperty In accordince with all applicable Bavironmental Laws,

(t)  'The Gravtor herdbyagraes to indetanify tho Boneflolary and tho Trustee and hold *
the Benofiolary and the Trustee harniless from and sgalnst any and ol liens, demands, defonses,
sults, progesdings, disbutsoments, Tiabilities, losses, litigation, daimages, judgments, abgatlons,

penalties, Injuries; costs, exponses (fncluding, without Hraltatlon, attameys’ and experts® fees) and

clalms of any and every kind whatsosver paid, inourred, suffired by, or asserted agaluat the
Benefiolaty, the Trustee and/or the Mottgaged Property for, with texpect to, or as 8 direot or
indirect result oft (1) the pwesenco of Hazardous Materlels in, on or under the Morigsged
Propety, or the escape, soepage, leakage, spitlage, disoharge, emiselon or Release on or from the
Mottgagad Progerly of any Hezardous Materlalo regardless of whsther or not cansed by or within

9
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o rmany et

the sontrol of the Grantor (2) the violation of any Bnvironmental Laws applicable to the
Mortgaged Property or the Gtantor, whether or 1ot caused by or within the ooutrol of the Grantor;
(3) the fuiluro by the Grantor to comply fully with the terms and providions of this Seotion 1.17;
(4) the violation of any of thie Bnvitonmental Laws im connection with any other propery owned
by the Grantar, wiioh violstion gives ox may give rise to sny xights whatsoever in any party with
‘vespest to the Martgeged Praperly by viriue of eny of the Eavivoumentsl Laws, whother or.not
such violation iv caueed by or within (he contiol of the Grantox; or (5) any wamsaly or
rapresentatin made by the Grantor in subparagraph, () of Section 1.17 being fulte or untrus in

any material veapsot.

(0} [ the event the Banoficiary hus.a reasonable basts to suspant that the Grantor s

violated any of the covenants, warcantios; or teprosentations contalned in this Seotion 1,17, or that
the Mortgaged Property ate not in compliance with the upplicebls Rnvironmental Laws for any

" senson, the Grator shall talse suck ateps es the Bencflolary sessonably requires by weitien notice.

to the Grantor in order to confim or deny such coourrenoes, including, withont Hmitatlon, the

preparation of environmental studles, surveya or repotts, In the sveat that the Grantor fuils to
take such action, the Beneficlary may take such ctfon ag the Beneflciary reagonsbly belioves

necegacy to proteot lte interest, and thoe cost and expenses of all such wolfons taken by the
Benofloiary, inaluding, without Humitation, the Benefiolary’s reisonsblé attoneys’ fies, ahall be
added to the Indebtodoess, _ : .

() Forpurposes of this Deed of Trust: (1) “Bnsardons Materlal® or “Hevardons
Muterlals” means wnd Inoudes, withows limitation, (A) solld or bazardous waste, b dofined in
the Resoutoe Consesvation and Redovery Act of 1980, na anwnded, or in sny spplicabls state or
local Taw ar-vegulation, (B) hazardous substances, is defined in CBRCLA, of in any anplioable
state or loonl lew or regulation, (C) gasoline, or any ollisr peteolowm produot or by-product, (D)
toxic substances, ey defied in the Toxic Substances Control Act of 1976, as amendet, or in any
applivable state ar locul law or regulation or. () insecticifes, fungloides, or rdentinides, as
defined in the Fedaral Insectiolde, Funglolds, and Rodentivide Aot of 1975, bs amended, or in any
applicable tatn or looal law ar segulation, as eacl such Act, statute or togulation may be amended

from the to timo; (2) “Relewse” shall have the meaning given such term, in the Rnviropmental

Laws, inolwding, witliont Hiritatlon, BecHoR 101(28) of CRRCLA; and [3) “Yinironmental Ian®
or “Buvironssentaf Laws” sholl tean any ‘Supar Fund® or “Super Lieh” law, or sty other
federal, state or Joval statate, law, ordinance or oude, regulating, relating to or imposing Hability
o standsaids of conduot conceming any Hazandows Matetials ag raay niow or at any tme hensafier
be legally in effoct, inoluding, without liraitation, the following, as same may be amended or
replaced from timo to time, and all reguiations promulgated and effclally adopted thereundsr or
In connection therewith: the Super Fand Amendmonts and Reauthorization Aot of 1986, as
amended (S4R4*); the Comprehensive Environmental Responss, Compensation and Linbility
Aat of 1980, as amended (“CERCLA”); The Cloin Al Act, a8 amsnded (“0/44"); tho Clemn
Water Act, 83 amanded ("CHA"); The Toxle Subatance Control Aok, us amended (“TSCH™); the
Solid Waste Disposal Act, a5 smended (“SHRA4"), as amendod by the Resoiroa Conservation
and Recovery Act, us emended ("RCRA™); the Hazardous Waste Managemant System; and the
Oocupntional Safely and Hénlth Act of 1970, as embndsd (“OSHA". The obligations and
Habititles of the Grantor undar this Seotfon 117 which arise out of events or astions ccourring
prior {0 the satlsfuctionof this Deed of Trust shall snrvive the exercise of the power of sale under
of foreolosute of this Dexd of Trust, the delivery of a dead in fieu of fureclosure of this Deed of

10
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Truat, the cancellation ar release of record of this Deed of Trush, and/or the payment ln full of the
Indebtedacss,

(8  The partles expressly agree that an avent wnder the provisions of Section 1.17
which may be danmed to bo a defimlt under this Deed of Trust shall ot be a default until the
Grantor hus rocelved notioe of such event, Furtker, in terms of complisnve with future
govemmental laws, regulations ar- rulings applicable to environmental conditions, the Grantor
shall he pormitted to-afford itzelf of any defenser or other proteotion against che opplication or

enforeerment of any suek law, vegulation or uling.

8cotlon 1,18, Relsase of Mortgaged Properiy, The Trustee muy releace the Morigaged Froperty
or any part thereof from the lien and seotirity intevest of this Dewd of Trust as may ba agreed to helween

the Bank and the Courity, | :

ARTICEE IT

Section2.1.  Bvents of Defili, The tatms “Dfault®, “Bvant of Defoult” ot Bvants of
Dafouis®, wherover used in this Deed of Trust, shall mean aiy one or mote of the folluwling events:

(8)  Failute by the Grantor to pay aw prinofpa] vomponent or Inberest oonmoﬁent of
the Installoent Payments whin due a5 requived by the Installment Financing Contract or by this
Doed of Trust; or I ' . :

. (o)  Failure by the Gramorto duly abaerve or perforra after notics and lapes-of any
applioabls grace erlod any other tetm, covenant, condition or agreement of this Deed of Truat; or

()  Any warranty of tho Grantor confained {n this Deed of Trust, proves to be wntue
or misleadtng inany matorial respect; or ‘

(&) The acoumrence of any “Bvent qf Dafault® under the Instellient Financing

Caontraot,

Seotion22. Aeceleratlon upon Deftutli, Addifianal Remedies. [n the event an Bvent of
Dobuutt shall have occurred and is contiruing; ths Bunefleiary may declare all Indobtedosss to'be due and
payable and the same shall thereupon become dus and payable without any presentmnent, denand, protest
ornotioe of any kind. Thereaftet, the Heneficiary may: i

(®  Either in petson or by agent, with or without bringing any action or procesditg,
or by a teceiver appolnted by & court and without regavd to the adequasy of its securily, enter
upon and take posscssion of the Mortgagad Property, orf any, part thereof, in its own name or in
the pame of the Trustee, and do any acts which it deems necessary or desirable to preserve the
véilize, marketability or rentabitity of the Mortgagod Property, or pert thereof or luterest thetein,

] security hereof, and, with or without teking

inoreass the fncome therefrom or protect the
posyession of the Morigaged Praperty, sue foc or atherwise colles the rents and issues thereo,

iucluding those rents and fasues past due and wnpald, and epply tho seme, leas costd and expanses
of opetation and colleation Inoluding attoxney’s fess, upon any Indebtedness, ali in such order as
ths Benefioiary may deterine. The eritering upon and taking possession of the Mortgaged

1i
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Fropety, the collestion of suoh rents and issues and the applioation thereof s eforeseid, hall not
oure or waive any Bvent of Default or nofice of Bvent of Defhult hareunder o invalldate any act
done in vespouse i suck Defult or pumuant to such notjoe of Defeutt and notwithsianding the

cont in possession of the Morigaged Property or the callection, recelpt and application of
rents and issues, the Trustee or the dhail be erititled to exerclse every right provided

for i any fnstromeit seouring or relating to the Indebtedness or by law upon ¢ocurrence of any
Bverit of Default, noluding the vight to exercise tha power of sale; ’ . '

tﬁ) Commenos an action o foreclose this Deod of Trust re & mostgage, Appolit o
taceiver, speoially enfaros any of ihe covenamls hereof, or oause the Trustes ¢o forscloss this
Deed of Trust by power of aale; and .

()  Bxeiclic any or all of the romedles avatlsble to a secwed party under the
Uniform Commerciat Code of North Caroling or under any other applicable laws.

_ (@  Notwithstandiog any -provision to the contrary in thiy Deed of Trust, no
defiaiency judgment tnay be rendered against the Grantor in any sotion to colleot any of the
Indebiedness secured by this Diced of Trust and the taning power of the Grantor is not and tay
:E: g:“p!edgedof m(:titenﬂyoﬂnd!mtlv ot contlisgently to agoure any monies due or seoured under

Seotion2.3. Forealosure by Powsr of Sale. Should the Beneflolary eleot to foseclosa by
exervise of the power of aale hereln cuntained, the Beaeflolary shall notify the. Taustes and shall depoait
with the Trustes this Deed of Trust and such vecelpts sud ovidqnae of expeadifuros made and seoured

hereby ae the Trustey may require.

Upon application of the Benefloiary, it shall be lawsal for and the duty of the Trustee, aud the
@ to sale and to il the Mongaged Property at

Truatee is heroby authorized and empowensd to exa}ola : !
public avation for oash, after having first complied with all applicabls requirements of Noth Catofina Jaw

with respeot to the exsrclse of powers of sale contained in decds of tiuat and upon such sale, the Truites

shall convey Gitle to the purchaser in fes simple, After retaining flom the proceeds of such ale just
ses-inourred—by -thy-Trustes, “{ncludlig o~ the

vompensetior for-the- Tmetes's-servicesand-all -enpease .
Tiustes’s commission not exceeding ane pevent (1%4) of the bid and reasonable attotneys’ fbes for legal
servinea actually peeformed, the Trustes shull apply the resldue of the proceeds fisat to the payment of sil
sums expended by the Benefiofary under the tanms of this Deed of Trust; stiond, to the paymant of the
Indabtedness and interost thereon scoured hioreby; and the halatige, if any, shall be pald to the Grantor.
‘The Grantor agress that in the ovent of sale hereunder; the Builefiolary shall have the sight to bid theteat.
The Trustes may require the suecessfisl bidder at any salo to dejioait immadiately with ike Trustes cach or
certified check in an smount not to excaed twenty-five percent (2595) of the bid, provided nofice of such
requivement is conialned in the advertirement of the sale, 'The bid may be rejected if the depoasit is not

immediately made and thereupon the tiext iigheat bidder muy be declared to be the purohaser. Suoh
deposit shall be refunded in cave a resale is had; otherwise, it shell be applied to tha purchase price.

Section24.  Pasforimance 8y the Bendfletary on Definlts by the Grantor. If the Grantor shall
Default in the payment, performance or observanioo of any tarm, eovenant or condition of this Deed of
Trust, the Bausflolary may, at ils option, pay; perform or ohserve the same, and all payments made or
costs or expenses inourred by the Beneficlary i connection therewith, shall be teonred heteby and vhall

. o, without demand, immediately repald by the Grantor to the Heneficiary witk interest thereon at the rate

12
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provided in the Installmont Financing Contract. ‘The Beneflolary shall be the solo judge of the nevsssity
for any aitch zotions and of the amounts ¢ be peid. The Beneflciary is hereby srpowered to enter and to
authorize otfters fo suter upon the Mostgagad Propaty or any part thereof for the purpose of perfonning
or observing any such defeulted terme, coverant er conditfon without thereby becoming lible to the:

Grantor or any pétson in possession holding under the Grautor,

Sectlon 2.5, Recejver. 1f an Event of Default shall havs ocourred and is continuing and such
Bvent af Default a5 to Eventa of Daftult ogourring under Subsections 2.1(b), (o) and (d) hercof'couthes
unoured for o pedod of thitty (30) daya or more after written notice of such Bvent of Dufiult is given by
the Benefiolary to the Grantor, the Banefiofiry, upon applioation to & sourt of eompetent jurisdiction, shall
be entitled as & matter of atvict xight without notice and without regard to the adedueoy or value of any
seourity for the Indshiedness secured hereby or the solvency of ey pirty bound for its payment, o the
appolutment of & receiver or receivers to taks possesalon of and to operate the Morigaged Proparty and to
colleot and apply ¢he rents and fisues thersof, ‘The Grantor hereby. lmevooably consenls to such
appolntment, providod the Grantor recelves notics of any application thetefor, Any such reveiver or
receivers shall have all of the rights and powens permitted wnder tho laws of the Stabs of North Caralina
and all the powers and dutios of the Beneficiary in cave of eittry us provided in Section 2.2(s), and shail
continus as such and exerolse all such powers until the date of confirmation of galo of the Morigaged
Propanty unless such receivivehip is sooner terminnted, ‘The Grantor will pay to the Bensfiofary upon
demand all ressonsble expenses, inoluding recelver's fise, ottomeys’ fees, costs and agent’s
compewatlon, ineurred pumuant fo the provislons of this Seotlon; and all such expenack shall bo sgouved
by this Deed of Truat, L - '

Section 26, Walvar of Appralsement, Voluation, Siy, Etension and Redenpilon Law, The

Grantar agrees to the full extant permitted by law, that in cage of a Default hereunder, nedthet the Grantor

noc anyone olaiming through or undar it shall or wilk set up, olaim or esek to take advantage of any
appralgement, valustion, stay, oxtension, lioraesteed, exdmption or redemption laws now o hercafter in
force, in ordor to prevent ox hinder the enforcemant or foreclosure of this Deed of Trust, or the absolute
sale of the Mongaged Propenty, or the final aid absoiute putiing Into possession thereof, irmedintely
after auch sale, of the punohasers thereat, and the Grantor, for itself and all-who may at any time clwim

through or under it, hatehy walves to the full extent that it may lawfully eo do, tho henefit of all such

Taws, and any sad &l {Ava this uksets vomprised -f-the-sacurity-intended-to-be-created-hereby
marshalled upon any fareolosure of the Hen hereof.

Stotion 2.7, Leaser. The Bensfiolary and the Trustes , or cither of them, at thelr option and to
the extent permitted by luw, &re authorized to foreclose this Desd of Trust sulject to the rights of any
tenants of the Mortgaged Property, end the fuilure to make any such tenants pactios to any such

foreclosure proceedings and (o forocloss thelr ights will not be, nor be asserted (o be by iho Grantor, 8
defunse to any proocedings inatinuted by the Beneflolary and the Trusteo to colleat the sums securéd

hereby.
Section28, Discontinuance of Proosedings and Restoration of the Parties. [n cose the
Benefiolaty and the Trustes, or either of ther, shall have prooeeded to enforee any right, gower or
remady under this Deed of Teust by foreclosuve, eittry or othexwise, and sich proceedings shall have been
dizcantinued or abandoned for ety reason, or shall have been determined adversely to the Bmﬁcm'agg
Benﬁn]ary i .

the 'Teustee, or aither of them, then and in every such case the Gantor and the Bey
Trustee, anc oach of them, shald be restored to their former positions and rights hereunder, and alf rights,
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 vnder this Deed of Trust or any other ngreetnant seduring

powers and remadies of the Beneflointy and the Trustee, and each of them, ehall contluus s if o such

procesding hed baen taken,

Soction 2.9,  Remedios Not Bxclusive. Subjuct to Artlole XBI of the Justelhmant Rinancing
Contrvof, the Truustes and the Be; , anid each of them, chall be entitled to enforco payment and
performiancs of any Indebtedness or obligatlons secured hereby and to oxerolse all xights and powers

or velating ta the Indebtednass secvired heveby
ot any laws zow o¢ hereafter I foroe, notwithstanding soms of the Indeblednass and obligations soowred
hereby may now or hereaior be otherwise socured, whether by monigage, deod of trust, pledgs, Hen,
misignment or ofherwise. Neither the acepfance of this Deed of Trust nor ils enforement, whather by
oouct action or pursuant to the power of sale or othier powers hereln contalined, ahall peajudics or in any
manney affect the Trustee's ar the Benefiolary’s right to sealizo upon or enforen any other securlty now or
hereafier hald by the Trusteo or the Beneficiary, it being sgrecd that the Trustee and the Bensflalary, and
saoli of them, shall bs eatitlod to enforoe this Deed of Thuat and any other secusity now or beteafter held
by the Beneflolary or the Trustee In sizch crder and manniar as thay o either of tiem may in their absolure
discretion determine, No semedy hereln vonferred upon or ressrved o the Trustes or the BencRalary is
Intended to b exolusive of any other semedy hersin or by law provided or preolusive of any other remedy
hercin ar by law provided or permitted, but each shall b cumulative and ahall ba fn addition to every
ather ramedy given heroundar or niow or herenfler existing at 1aw or in equity or by statite; Bvery power
or remedy given by any Instrimient ssouring or relating 1o the Endebtedners seoured hereby to the Trustes
or the Beneficiary or to which ither of them may be atherwise éntitled, may be exercised, aoncustently ar
indepeniently, from time fo timo and a8 dften a8 may be desmed expedient by the Trustee or the
Benefiolary and either of them may pureue inponalstent semedies. S

8eotion 2,10. Walver. No dalay or omission.of the Benaeflolary or tho Trustee to exerclse any
tight, power or remedy aoctuing upon any Deflult sholl exhaust or impalr any auch right, power or
retnedy or shell b9 consirued to be a waivar of any auch Default, or aoqitlescance thoreln; and evety right,
power and remady given by this Dised of Truat to the Banefiolary and the Trusteo, and each of them, may
be exercived from tims to tits and as often as may be deemed expediant by the Bunefiolay and the

Trustes, and cach of them, No conseat or walver, expressid or implisd, by the Beneficlasy lo or of any
breach or Defhult by the Gitantor in the petformanae of the obligations thereof hareunder ohall be deemerd

ar conatiued to o a dotisent o¢ waiver fo of of aiy other biessh or Defhult in the parformance of the same
or any other obligationa of the Grantor hezeunder. Fallure ot the part of the Benefiolary to complein of
any ect or failwe to aot of to declare an Bvent of Dafhult, trrespective of how fong such fillure continwes,
shall not constitute a wajver by the Benefioliry of ity righte hereunder or impair any rights, powers or

remedics consequant on any beesch or Defhult by the Grantor.

Seotlon 2,11, Swits ta Protect she Moriguged Property. The Beneficiary ani the Trustee, and
each of them, shall have the powar (2) to inatitute aid maintaln such sults and proveadings as they may
deem expodloot to prevent any impaiccuent of the Morigaged Praperty by any acts witioh may be unlawfl
or in violation of this Deed of Trust, with notice of commencement of atch muits and proceedings to b
given to the Grantor, (b) to preserve or protect thelr ftiterest in the Mortgaged Property and in the rents
end iusues arloing therefrom, and (o) to resirain the enforcament of or cotupliance with any Jeglalatlon or
other govemmental snactruent, suls or order that may be unconstitutional ox otherwise dnvalld, if the
enforcement of or compliance with such ensotment, sule or order would ftmpait the secuelty hereunder or

be prajudiclal to the inferest of the Peneficfary.
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) Sectlon2.12, Beweflelmiy May File Proofs of Cleim, In tho oase of any receivership,
inesolvency, bankruptoy, reorganization, attengetnent, adjustment, composition or other proceedings
. affenting the Grantor, its areditors or its property, the Beneficlary, 1o the extent permitted by Iaw, shall bs
entitled to filo such proofs of elaim and other dacurmants as muy be necsssity or advisable in onder to
have the claims of the Beneficlary allowed in such proseediings for the entlre umount dus and payable by
the Grantor wnder this Dend of Trust at the date of the iristitution of such roseedings and for any
additions amount whishnay become duo and payabla by the Grantor hereuder after such date,

ARTICLE IXL

Section3., Sucosssors and duslpns. This Deed of Truet shall diture to the benefit of and be
binding upon the purties hereto and their réspective helrs, exeouloss, legal reprosetitatives, successors and
assigia, Whenever a refarenco iv made fn this Deed of Trwst to the Grantor, the Trusteo or the
Henoffaiary such referance shell be dsemed to include o reforance (o tho helrs, execulors, lagal
representatives, sucaessors and essigns of the Grantor, the Trusice or the Benefioiary, respectively.

- Sectfon 3.2, Terminology. Afl poronal pronouns used in this Doed of Trust whether ysed fn
the masouline, feminine of neuler gender, shall include all-othor genders; the singuler shall include the
plural, aod vice verds, Titles and Artioles aro for convealence only and naither Imit nor amplidy the
provisfons of this Deed of Trust faelf, and all veforences heraln ' Artfoles, Sectlons or subsootlons
thereof, ihall refer to the corvesponding Arilales, Sections or subsections theteof; of this Daed of Trust
unless specifio seference (s mads to auch Articles, Seotions o subseotivng thaveof of another dosument or

instrumest, .
Scotlon 3.3,  Severabillyy, TE any provision of this Desd of Trut or tho appieatio thereof to

any person of circumstance shall be invalid ar unenfirosnble to any extent, the remainder of this Deod of
Trust and the application of such provisions to other petsons-or clrumstances shall not bo affested

theroby aod shatl be enforcedl to the preatest extent permitted by law,
ble Zaw and Jurlsdicilon. 'This Deed of Trust ehall be interpreted,

i Iavis of tlie State of Nozii Cazoliny, Tiie exolustve s and

Scolion 34. %
construed and cotding to 1Can ! \
verwa for all aotions atising out of this Daed of Tivat ato with the North Caroling Genetal Court of Justico
in Haywood County, North Carolina orihe U.S, Distriet Court for the Wesletn District of Nowth Carolina,
Any aitetnpt to conteavens this Seation shall be an express violation of this Deed of Truat, .

Section 3.5, Notloes, Demonds and Reguest. All notices, demands or nﬁualts provided for or
pesmiited to be given purauant to this Deed of Truat must b in writitig and shall be dearned o have been

or sexved by parsonat delivery or by depositing fu the United States MaH, postpaid and
and addressed to the addrosses est forth In the Installment

propery ghven o served by porscual.
reglatered of certified retura receipt requested, and & tel
Financing Conttact. All notices, demands and requiests shall be affaative upon personal detivery or upon
being deposlted in the United States Mail. However, the time period i which a response to any notles,
demand or request mvat bo given, if any, shisll comirense to rm from the date of receipt of the notios,
demand or request by tho addresses thereof, Rejeotlon or other refiusa] to acoapt or the inability to deliver
beoause of changed address of wiidh o aiotloe was given shall be deoned to be reoeipt of the notics,

demand ot tequest ent, By giving at least thirty (30) days written notice thereof, the Grantor, the Trustes
ot the Benefiolary shall have the right fom time to time end at any time during the teira of this Deed of
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Trust to change their rey ecti{faadﬂmsse and each 1o apeatty as its addy ih
“ddWWiﬂﬂnﬂleUthmg of An'wrfﬁa. shall have the right to ape ty‘ addyess any other

Soction 3.6,  dppointment of Successor to the Tvustee, mﬂmﬁéiary ehall ot any titne have
the irrevooable right to remove the Trustes herein named withaut notlos or caure and to appoint &

suguessor thereto by an insteument in writing, duly rekniowledged, in such form as to entitle suph written
instroment to bo recorded in this state, and in the evant of the death or resignation of the Trustes named

hereln, The Benefiolary shall have the right to appoint a successor thereto by guh writen instrument, and
any tho Trustee so appointed shall bo vested with the title to the Morigaged Property and shall possess alf

the powers, duties and obligations hetwin confirred on the Trusten in tho satte mennor and to the same
extent as though suoh weve memed herein as tha Trustes, :

Bection 3.7,  Zvwatea’s Powers. At any time, or from time to time, without Liabllity thevefor and
without notice, ypon written request of the Beneflclary and presentation of this Deed of Tiuat, and
without affesting the nersonel liability of any peison for payment of the Indebtedness secured hereby os
the effect of this Deed of Tiuat upon the remainder of the Morigaged Progerty, the Trustee may (1)

reocnvay any part of the Mortgaged Froperty, {2) consent in wiiting to the tuaking of any map or plat
thereof, (3) join in grauting any easemont thereln, or (4) join in any extension agreement or any

agroernent subordinating the Hen or oharge hersof: ,
Scction 3.8.  Bengflolmry'’s Powers. Without aifvoting the Hability of any other person lable for

‘the payment of any obligation herein mentionsd, and without affesting the lien ar vhargs of this Deed of

Trust upon any portion of the Mostgaged Property not then or theretofors reloastd as securdty for the flll
amourt of all unpald obligations, the Benxflolary may, from time to thms and without natloe (1) relerse
sy penion so liable, (2) extend the matusity or alter any of the teqms of any such ohtigation, (3) grant
other induigences, (2) aause to ba released or reconveyed af any time at the Benoficiary’s option, any
parcel, postion or aff of the Mortgaged Property, (5) take of relense any ofher or additional seourity for
ey obllgation heteln mentioned, or (6) rake compositions or other nrangements with debtor In relation
thereto, The provisions of Seoton 45-45.1 of the Genesal Statutes of North Caroling, a3 amended, or any
similar statute hoveafter enapted in replaceramnt or in substitulion thereof shall be inapplicable to this

Deed of Trust, _
Seotion3.9. Acceptance &y Trustee. The Trusteo axcepts this Trust when this Deed of Trust,

duly executed and acknowledged, is made of public record as pravided by law.

Section 3.10. Miscellaneons. Tho covenants, terms acut conditions herein contaiued shall bizd,

and the benefits and powers shall inure to the respentive kelrs, excouions, adwinistrators, sucoessory and
asslgns of the partles hereto, Whenever used herein, the singular number shall inofude the plural, the
plural the singular, and the tenn “Beneflclary” sball inclnde any payes of (e indebtedness herehy

seourad and any transfiroe or assignee fhersof, whether by operation of law or otherwise,

_ Section 3.11, Walver of Rights, By exccution of this Preed of Trust and to the entent permitied
by law, the Grantor expressly: (1) eckatowledges tho sight to acoulesate the Indebtedness and the power of
sale given herein to the Trusteo to sell the Mortgaged Property by nonsjudicial Bateclosure wpon defhult
by the Grantor ad without any notlce other than such notice (if any) as ls specifically tequired to e
givens by law or under the provisions of this Decd of Trust; (2) waves any and all xighte of the Grattor o

appraisement, dowes, curtvey end hompstead xights to the extent.permiited by applicatle law; (3)
aoknowledges thet thie Grantor has read this Doed of Trust and any and afl questions regarding the legal
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effaor of this Died of Trust and its provislons have besn explalued fily to the Grantor and the Granor
has consulted with sounse! or its ckoles prior to executing this Deed of Trust; and (4) aclmowledjies that
all waivers of the afbreseid rights of ihe Grantor have bean made knovilngly, intentionally and wiliingly

by the Grantor as part of a baigained for ttanssolion:

[SIGNATURE FAGBBEGING QN THE FOLLOWING PAGE]

17
PPAB 1556559v5



Atz AV WATNESS WHERBOF, the Grantor has oused this Dod of Trust ta bo exeouted undst seal
&L 'ggy and year flist above written,

o h
’

County oF HAYWoOD; NORTH CAROLINA-

Clerk to the Board of Commisalonecs
County of Heywood, North Carolina

8D OF TAUST EROM THIB COUNTY OF HAYWODD, NORTH CAROLIVA TO
o RBC BaNK (USA) HATED A8 OF JuLy 1, 2009)
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STATE OF NORTH CAROLINA )
COUNTY OF HAYWOOD ! )

von. o 8 Notary Publlo of the County and State oBoessid, cenly that David B. Cotton (the

Signatory") personally cams before o this day and acknowledged tha s is the Clork to the Board of
Commissioners for the County of Haywaod, Notth Caralina and that by aathority duly gives and as the
aat of said County, the forsgoing iusfrument was signed in ftv nume By the Chaliman of tie Board of
Cormissionars of the County of Haywaod, North Carolina end attested by him as Clerk to sald Boand of

Cornmlsglosiors,

¥ cextifyy thet the Signetory personally appeared befors me this day, end
T (heckane z‘m llowing) ‘
¥ _ (T bae personal knowledge of tha identlty f the Signatory); or
evidence of the Signatory’s ldentity, by a cwrent atsde or

(I have seesn satlefesto (
federal identifieatlon \\%I the Signatery's photograph In the form oft

. (chackone of the fol
— adriver's [loenio or
¢ o nthe form of Jior
e {n Orediblo witness hag swom %o the identity of the Signatory).
. The Signatory acknowledged to me that ke voluntarlly slgnad the foregolng document for the

Furpose stated theralin and i the capeolty fndieated,
e
Witmess my hand and officlal stemp or ssal, this the  Zei ) day ofIm 2009,

L DN INafer oty Bubli et sigs avtly 5

A T AN . .

""4:;% o X ‘.‘ My Commiasion Bxplres: aﬂg.l 4. QQI:S
. a% ‘:: . 5 ) :
iﬁﬁga s ~[NUTARY SEAL] (MUST BE FULLY LEGIBLE)
- ma sa ': »
Wi .
% 8280

(1 ¢ 4 %iu?,n \:i}
2T

" " "
Yoo,y Inpeand®

1
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EXHIBIT A
REAL PROPERTY Dmcmmm

All of that property desaribed in Plat Cabinet C, Slot 5541 Haywood County Registry entifled "Haywood
Randy Herron,

County Landffll", prepared fom survay dated June 15, 2009 by Hemon Agsodiates, J,
RLS consisting of a 103.641 acre traot, a-57.409 acre tract, a 85.944 acre tract and & 22,106 acre tract, the

tofal of which i 268,70 aares.

Togsther with and inoluding end subject to that road right of way and easement secorded in Deed Book
388, Pagn 626 Haywood County Registry ay wall as any rights of way and eavements portaining to the 10
foot goll road; and easements in fuvor of Catolina Power & Light Co,, alt of which are specifically

dencribed or refirred to upon the above refarenced recorded piat,
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ExamrB

" PERMITTED ENCUMBRANCES

The exoeptions Hsted on Soheduls B-IT of the Title Insutatioe Policy No. RA09-0015488 -
fsaved in favor of RBC Bank (USA) by Chicego Title Ineurance Company which are specifically
incorpotated herein by referesios, -
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EXHIBIT G
[Proposed Service Areal
Avery County
Buncombe County
Burke County
Cherokee County
Clay Couniy
Graham County
Haywood County
Henderson County '
Jackson County
Macon County
Madison County
MeDoyvell County

Mifelicll Comty

~ Palk Cnuniy

" Rutherford County
Swain County

Transylvania County _

Yancey County

™






