
NC Sierra Club Recommendations  - NC Coal Ash Regulation 
March 30, 2017 
 
I. Structural Fill 
 
Recommendations: 
 
♦ Define “beneficial use” consistent with the federal rule. EPA’s definition of “beneficial use” 
excludes projects using 12,400 tons or more of un-encapsulated coal ash unless the project 
meets certain environmental benchmarks. The EPA rule also specifically excludes placement of 
coal ash in a surface mine from the definition of “beneficial use” and regulates those projects as 
coal ash landfills. That seems to be the case without regard to how much coal ash will be placed 
in the mine. N.C. law includes mine fill in the definition of “structural fill”, which is considered 
beneficial use under the Coal Ash Management Act. 
 
♦ Add a step requiring review of structural fill projects that would otherwise be “deemed 
permitted” to make sure the project meets federal beneficial use criteria. N.C. law allows 
structural fill projects using less than 8,000 tons per acre or less than 80,000 tons total to be 
"deemed permitted” under existing state rules. Some structural fill projects that can be “deemed 
permitted” under state law/rules will exceed the federal threshold (12,400 tons) for requiring a 
project to meet additional environmental benchmarks to be considered beneficial reuse instead 
of disposal. Projects that don’t meet those benchmarks will be treated under the federal rule as 
disposal projects and the disposal site will have to meet coal ash landfill standards. Note: Since 
the “deemed permitted” threshold is in state law, an amendment to the law may be needed.  
 
♦  Strengthen standards for small structural fill projects based on NC Division of Waste 
Management recommendations. In 2015, the Division of Waste Management included several 
recommendations for improving the standards for small structural fill projects (those < 8,000 
tons per acre or < 80,000 tons total) in a report required under the Coal Ash Management Act 
and for structural fill projects of any size that will not be covered by an impermeable surface.  
 
NC Sierra Club supports the below recommendations from the Division of Waste Management 
2015 report: 
 
• More stringent standards for structural fills, regardless of size, which are not covered by an 
impermeable end use should be evaluated during the rulemaking process;  
 
• Put limits on the time an ash working face can be open to precipitation and wind at structural 
fills and at industrial landfills; 
 
• Test coal ash for leachability at source should be according to Synthetic Precipitation Leachate 
Procedure (SPLP) or other testing procedure according to the EPA SW 846;  
 



• Require that the fill be used for the stated purpose;  
 
• Define a greenfield with construction requirements (continually sloping and compacted to 
specific standards with 6 inch soil and vegetative cover);  
 
• Require training of landfill operators. Duke Energy landfill operators have worked with DENR 
on content for the landfill operator course which is specific to the management of a coal ash 
landfill. DENR recommended a certification program for Coal Combustion Residual and Product 
landfill and structural fill operations. A landfill or structural operator, regardless of size of landfill 
or fill, would be required to complete the training;  
 
• Require annual reporting from generators – where does ash go (reuse contractors); and  
 
• Require annual reporting from structural fill operators – where is ash from (generator of ash).  
 
II. Coal Ash Landfill Standards 
 
Recommendation:  
 
Make state standards for coal ash landfills, mine fills and structural fills that don’t qualify as 
“beneficial use” under the federal law consistent with federal coal ash landfill standards. (EPA 
also has a definition of “coal ash landfill” which the state does not).  
 
Note: As a practical matter, the N.C. standards for large structural fills come very close to being 
consistent with the federal standards for coal ash landfills but there are a few differences. For 
example, one difference seems to be the required separation of coal ash from groundwater (4 ft 
under state law/rules and 5 ft under the federal rule). There may be other inconsistencies. 
 
III. Groundwater Monitoring  
 
Background:  
 
The appendices to the federal rule have two lists of substances to be monitored in groundwater 
around coal ash disposal sites. Appendix III lists constituents to be monitored to detect possible 
groundwater contamination (early warning signals). Detecting certain levels of the Appendix III 
constituents triggers monitoring for contaminants of concern listed in Appendix IV. Citation 
would be to Appendix III and/or Appendix IV to 40 CFR Part 257. 
 
Recommendation:  
 
Update state rules to use Appendix III constituents as minimum monitoring requirements, and 
continue to allow DWR to require monitoring for additional substances under the state 2L rules if 
needed. 



 
IV. Corrective Action 
 
Background:  
 
The EPA rule requires corrective action if monitoring reveals contamination exceeding the MCL 
(if there is one for the particular substance) or background levels (if there is not). The federal 
rule allows states to have more strict standards and N.C. has several groundwater standards 
that are more stringent than the corresponding MCL. That includes a more stringent standard 
for total chromium, which is a contaminant of concern around the coal ash sites. 
  
Recommendation:  
 
Clarify that corrective action around the coal ash sites should at a minimum be based on state 
groundwater standards as is the case for other contaminated sites.  
 
Recommendation:  
 
Consistent with the state Coal Ash Management Act (which references the state 2L 
groundwater standards throughout), the state coal ash rule should expressly refer to the state 
2L standards as the thresholds for corrective action.  
 



From: Cassie Gavin [mailto:cassie.gavin@sierraclub.org]  
Sent: Tuesday, March 07, 2017 10:58 AM 
To: Lorscheider, Ellen <ellen.lorscheider@ncdenr.gov> 
Subject: Thank you for meeting & recommendations on coal ash structural fill 
 
Hello Ellen, 
 
Thank you for meeting with environmental advocates recently. And thanks for your call this morning.  
 
Since 2014 Sierra Club has been seeking to address coal ash cleanup overall, including the need for 
standards for small structural fill. 
 
We will take a re‐look at the federal rule and state law and let get back to you with any new 
recommendations ‐ attached and below are recommendations we've made before to EMC/DEQ and the 
NCGA on this.  
 
Attached: 

 March 10, 2015 letter from Sierra Club to EMC and you re: beneficial use of coal ash/structural 
fill 

 EPA coal ash rule definitions (effective April 2015) 

Recommendations for changes in law:  
a. Change the definition of “beneficial use” to be consistent with the new federal definition. 
b. Add a definition of “coal ash landfill” that also matches the federal definition. The definition 

makes it clear that uses of coal ash that don’t meet the “beneficial use’ definition would be 
considered coal ash landfills and required to meet landfill standards. 

c. Amend the statutes on permitting of structural fills to be more consistent with the federal rule. 
The new federal rule puts specific conditions on beneficial use projects that involve land 
application of 12,400 tons or more of coal combustion residuals. N.C. law allows a structural fill 
of less than 8,000 tons per acre or less than 80,000 tons total to be deemed permitted.  Since 
some of the “deemed permitted” projects under state law will now require additional review 
under the federal rules, we created a third permitting category to allow for that: 

i. Projects using less than 12,400 tons of CCRs could still be deemed permitted as under 
existing N.C. law. 

ii. Projects using between 12,400 and 80,000 tons of CCRs would require a permit to allow 
for the review of those projects now required under the federal rule. 

iii. Projects using 80,000 tons or more would require an individual permit and trigger 
specific construction standards (as already required under state law). 

 
Thank you, 
 
Cassie Gavin, Director of Government Relations 
Sierra Club ‐ NC Chapter 
cassie.gavin@sierraclub.org 
19 W. Hargett Street, Suite 210 
Raleigh, NC 27601 
919.833.8467 x 104 



    March 10, 2015 

 
Dr. Bob Rubin, Chair 
Groundwater and Waste Management Committee 
N.C. Environmental Management Commission 
 
Ms. Ellen Lorscheider 
Division of Waste Management 
N.C. Dept. of Environment & Natural Resources 
 

 
 

Re: Regulation, Beneficial Use of Coal Ash 
 
 
Dear Mr. Rubin and Ms. Lorscheider: 
 
The Coal Ash Management Act of 2014 (S.L. 2014-122) directed the Environmental 
Management Commission (EMC) to study several issues related to the beneficial use 
of coal combustion residuals. We appreciate that the EMC formed an ad hoc 
Committee on the Beneficial Use of Coal Ash to carry out the studies. However, we 
note that the EMC thus far has failed to meet one of the most important requirements 
of the law -- to determine whether existing rules on beneficial use of coal ash in 15A 
NCAC 13B.1700 and in 15A NCAC 2T.1200 are adequate to protect public health and 
the environment. 
 
The study provision can be found in Sec. of S.L. 2014-122 and was cited in the 
January interim report by the ad hoc committee. The first two parts of the study 
provision require DENR and the EMC to:   
        

(1) Review the uses of coal combustion products as structural fill and the 
regulation of this use under Subpart 3 of Part 2I of Article 9 of the General 
Statutes, as enacted by Section 3(a) of this act, to determine if the requirements 
are sufficient to protect public health, safety, and welfare; the environment; and 
natural resources. 

      
(2) Review the uses of coal combustion products for other beneficial uses and the 
regulation of these uses under Section .1700 of Subchapter B of Chapter 13 of 
Title 15A of the North Carolina Administrative Code (Requirements for Beneficial 
Use of Coal Combustion By-Products) and Section .1200 of Subchapter T of 
Chapter 2 of Title 15A of the North Carolina Administrative Code (Coal 
Combustion Products Management), and other applicable rules, to determine if 
the rules are sufficient to protect public health, safety, and welfare; the 
environment; and natural resources.  

 
Subsection (1) directs the EMC to review the new standards for large structural fills 
enacted in 2014 as part of the Coal Ash Management Act.  Subsection (2) directs the 
EMC to review the regulation of other beneficial uses -- which would include smaller 
structural fill projects as well as other beneficial uses such as agricultural soil 
amendment -- under the existing rules in 15A NCAC 13B Section 1700 (beneficial use 
of coal combustion residuals under the solid waste rules) and 15A NCAC 2T Section 
1200 (management of coal combustion wastewater residuals under water quality 
rules).  
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We are concerned that the EMC has not yet stated plans to review the adequacy of the existing 
13B.1700 rules and 2T.1200 rules as applied to small structural fills and other beneficial 
uses.  As you know, S.L. 2014-122 put a one year moratorium on small structural fills. During 
the moratorium, small projects can only move forward by meeting the more protective 
standards enacted for large structural fill projects. Those new standards include more stringent 
design requirements -- such as use of liners -- to provide greater protection of groundwater and 
surface water.   
 
Here is the nub of our concerns.  The moratorium on small structural fill projects ends on 
August 1, 2015. Unless the EMC or the General Assembly takes some further action, approval of 
smaller structural fill projects and other uses of unencapsulated coal ash will then resume under 
existing rules that do not provide adequate protection for both public health and the 
environment. 
 
We believe the General Assembly clearly intended for the EMC to review and make 
recommendations for changes in the existing beneficial use rules before expiration of the 
moratorium. Our preliminary review has identified a number of gaps in those rules. For 
example, the rules do not distinguish between proposals to use coal ash as structural fill under 
an impermeable surface (such as building a foundation) versus use in landscaping. Although the 
two types of projects present very different risks of infiltration to groundwater, the same 
standards apply to both.  It also appears that the rules allow coal ash proposed as fill under a 
building or paved surface to remain without a permanent impermeable cover for an indefinite 
period of time. Further, the rules allow use of coal combustion residuals as an agricultural soil 
amendment, but set no standards for that use. 
 
We also note that in general, the current rules do not require that the fill be used for the stated 
purpose; nor is there a timeframe in which the use must be fulfilled.  In the interim, the coal ash 
may be left to sit in the open, without a cap to prevent water infiltration, for indefinite periods of 
time. This issue is noted on page 9 of the January 2014 Coal Combustion Products Study 
Interim Report. 
 
We believe that a thorough review of the existing rules as required by S.L. 2014-122 will likely 
identify a number of changes needed to allow for the beneficial use of coal ash without 
endangering public health and the environment.  
 
By way of background information, I have attached a report that the NC Sierra Club 
commissioned in 2010 that looked at some of the issues associated with unregulated structural 
fill activity in the state.   
 
We would welcome the opportunity to work with you and the EMC on these matters in advance 
of the August 1st end to the moratorium. 
 
Thank you for your consideration. 
 
Sincerely,  

 

Molly Diggins 
State Director, NC Sierra Club 

 



EPA Coal Ash Rule (Effective April 2015) 

 

40 CFR § 257.2   Definitions.  

CCR landfill means an area of land or an excavation that receives CCR and which is not a surface 
impoundment, an underground injection well, a salt dome formation, a salt bed formation, an 
underground or surface coal mine, or a cave. For purposes of this subpart, a CCR landfill also 
includes sand and gravel pits and quarries that receive CCR, CCR piles, and any practice that 
does not meet the definition of a beneficial use of CCR.  

40 CFR 257.53  

Beneficial use of CCR means the CCR meet all of the following conditions:  

(1) The CCR must provide a functional benefit;  

(2) The CCR must substitute for the use of a virgin material, conserving natural resources that 
would otherwise need to be obtained through practices, such as extraction;  

(3) The use of the CCR must meet relevant product specifications, regulatory standards or design 
standards when available, and when such standards are not available, the CCR is not used in 
excess quantities; and  

(4) When unencapsulated use of CCR involving placement on the land of 12,400 tons or more in 
non‐roadway applications, the user must demonstrate and keep records, and provide such 
documentation upon request, that environmental releases to groundwater, surface water, soil 
and air are comparable to or lower than those from analogous products made without CCR, or 
that environmental releases to groundwater, surface water, soil and air will be at or below 
relevant regulatory and health‐based benchmarks for human and ecological receptors during 
use. 


