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Regulation Description: 15A NCAC 13A .0109(a)
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CERTIFIED MAIL IMMEDIATE ACTION
RETURN RECEIPT REQUESTED NOTICE OF VIOLATION

Docket # 2016-022

Mr. Kenneth Smith

Element One, Inc.

6319-D Carolina Beach Road
Wilmington, NC 28412

SUBJECT: Immediate Action Notice of Violation
Element One, Inc.
ID # NCS000002291
New Hanover County

Dear Mr. Smith:

On December 18, 1980, the State of North Carolina, Hazardous Waste Section (Section) was authorized
to operate the State Resource Conservation and Recovery Act (RCRA) Hazardous Waste Program
under the Solid Waste Management Act (Act), N.C.G.S. 130A, Article 9 and rules promulgated thereto
at I15A NCAC 13A (Rules), in lieu of the federal RCRA program.

On February 26, 2016, Mr. Bobby Nelms, representing the Section, conducted a compliance
inspection at Element One, Inc. located at 6319-D Carolina Beach Road, Wilmington, NC.

Statement of Facts Related to Inspection

Upon arrival at the site, Mr. Nelms met with Mr. Ken Smith, President and Laboratory Director for
Element One, Inc. Element One, Inc. is an analytical services laboratory that specializes in inorganic
analysis, metals analyses and method development, but also conducts a wide range of instrumental and
wet chemistry methodologies for analysis of wastewater, drinking water, air, and waste. Mr. Smith
escorted Mr. Nelms through the facility’s laboratories.

During the inspection, Mr. Nelms questioned Mr. Smith about the facility’s hazardous waste generation.
Mr. Smith stated that all wastes generated at the Element One, Inc. facility were disposed in the sinks
which are plumbed to a “neutralization tank™ which is then discharged to the Cape Fear Public Utility
Authority. No other wastewater at the site, other than the laboratory sinks, is plumbed to the
neutralization tank. Mr. Smith showed Mr. Nelms the location of the neutralization tank and the access
point to the tank. Mr. Smith provided a blueprint drawing of the original design of the neutralization
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tank, but it does not indicate the size or scale of the tank. The neutralization tank has not been cleaned
out since Element One, Inc. began operation at the site three years ago. The neutralization tank has
never been equipped with neutralization media.

In the laboratory, there were no hazardous waste accumulation or storage containers observed during
the inspection. All containers observed in the laboratory appeared to be products and/or actively used
for laboratory processes.

During the inspection, Mr. Smith stated laboratory waste was disposed of in the laboratory sinks. Mr.
Smith stated that solutions with a pH of 1 were disposed of down the drain without prior neutralization.
Mr. Smith also stated that waste solutions generated from the High Performance Liquid Chromatography
(HPLC) equipment were disposed of in the laboratory sinks. Typically the mobile phase used in HPLC
is an aqueous blend of water with a miscible, polar organic solvent, such as acetonitrile or methanol
which, when disposed of, may be an ignitable (D001) and F-listed (FO03) hazardous waste. Based on
the analytical services provided by Element One, Inc., solvents used by the laboratory may include
acetone, ethyl ether, methanol, methyl isobutyl ketone, xylene and methylene chloride. When disposed
of, these solvents could be characterized as ignitable (D001) and/or F-listed (F002, FO03, F005). Mr.
Smith also stated that the laboratory stored samples for 6 months and then disposed of them down the
laboratory sink drains. Per 40 CFR 261.4(d), samples that are sent to the lab for analysis are not
considered regulated waste while awaiting testing, while stored after testing for a specific purpose, or
while being transported back to the sample collector. However, once the samples are analyzed and they
are designated for disposal by the analyzing laboratory, a waste determination must be made on the
samples.

In order to properly manage hazardous waste, the lab must identify and inventory all of the facility’s
waste streams, characterize these wastes, and then determine and track the facility’s waste generation
status.

Statutory and Regulatory Background

A. 40 CFR 261.1(a), adopted by reference at 15A NCAC 13A .0106(a), identifies those solid wastes
which are subject to regulation as hazardous wastes under Parts 262 through 265 and Parts 270,
271, and 124 of this Chapter and which are subject to the notification requirements of Section 3010
of RCRA.

B. 40 CFR 261.2(b), adopted by reference at 15SA NCAC 13A .0106(a), states that materials are solid
waste if they are abandoned by being [1] disposed of;, or [2] burned or incinerated; or [3]
accumulated, stored, or treated (but not recycled) before or in lieu of being abandoned by being
disposed of, burned, or incinerated.

C. 40 CFR 261.3(a), adopted by reference at 15A NCAC 13A .0106(a), states that a solid waste, as
defined in Section 261.2 is a hazardous waste if:

1. Itis not excluded from regulation as a hazardous waste under Section 261.4(b); and

2. It meets any of the following criteria:

1. It exhibits the characteristics of hazardous waste identified in Subpart C.
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ii. It is listed in Subpart D and has not been excluded from the lists in Subpart D under
Sections 260.20, and 260.22 of this chapter.

iii. It is a mixture of solid waste and hazardous waste that is listed in Subpart D solely
because it exhibits one or more of the characteristics of hazardous waste identified in
Subpart C, unless the resultant mixture no longer exhibits any characteristic of
hazardous waste identified in Subpart C.

iv. It is a mixture of solid waste and one or more hazardous wastes listed in Subpart D
and has not been excluded from this paragraph under Sections 260.20 and 260.22 of
this chapter.

NCGS 130A-290(6), defines "Disposal” as the discharge, deposit, injection, dumping, spilling,
leaking or placing of any solid waste into or on any land or water so that the solid waste or any
constituent part of the solid waste may enter the environment or be emitted into the air or
discharged into any waters, including groundwater.

40 CFR 124.2, adopted by reference at 15SA NCAC 13A .0105(a) defines “Owner” or “Operator”
as the owner or operator of any “facility or activity” subject to regulation under the RCRA

program.

NCGS 130A-290(22), defines “Person” as an individual, corporation, company, association,
partnership, unit of local government, State agency, federal agency or other legal entity.

NCGS 130A-290(41), defines "Storage" as the containment of solid waste, either on a temporary
basis or for a period of years, in a manner which does not constitute disposal.

NCGS 130A-290(42), defines “Treatment” as means any method, technique or process,
including neutralization, designed to change the physical, chemical or biological character or
composition of any hazardous waste so as to neutralize such waste or so as to render such waste
non-hazardous, safer for transport, amenable for recovery, amenable for storage or reduced in
volume. "Treatment” includes any activity or processing designed to change the physical form
or chemical composition of hazardous waste so as to render it non-hazardous.

40 CFR 260.10, adopted by reference in 15A NCAC .0102(b), defines a “generator” as “any

person, by site, whose act or process produces hazardous waste identified or listed in part 261 or
whose act first causes a hazardous waste to become subject to regulation.”

Violations Requiring Immediate Action

It is the determination of the Section that the disposal of waste in sinks by Element One, Inc.
constitutes the disposal of solid/hazardous waste subject to all applicable requirements of 40
CFR Part 261 through Part 265 and Part 270, incorporated by reference in 15A NCAC 13A.0106
through .0110 and .0113.

1. 40 CFR 262.11, adopted by reference at 15A NCAC 13A .0107(a), requires that a person
who generates a solid waste, as defined in 40 CFR 261.2, must determine if the waste is a
hazardous waste using the following method:
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a. He should first determine if the waste is excluded from regulation under 40 CFR 261.4.
b. He must then determine if the waste is listed as a hazardous waste in Subpart D of 40
CFR Part 261.
c. If the waste is not listed as a hazardous waste in Subpart D of 40 CFR Part 261, he must
determine whether the waste is identified in Subpart C of 40 CFR Part 261 by either:
i.  Testing the waste according to the methods set forth in Subpart C of 40 CFR Part
261, or according to an equivalent method approved by the Administrator under
40 CFR 260.21; or
ii.  Applying knowledge of the hazard characteristic of the waste in light of the
materials or the processes used.

Element One, Inc. is in violation of 40 CFR 262.11, adopted by reference at 15A NCAC
13A .0107(a), in that solid waste was disposed of as defined in 40 CFR 261.2 and a
determination was not made by the generator whether that waste was a hazardous waste.

2. 15A NCAC 13A .0109(a), requires that any person who treats, stores, or disposes of
hazardous waste shall comply with the requirements set forth in this section. The treatment,
storage or disposal of hazardous waste is prohibited except as provided in 40 CFR Parts 264
and 265, adopted by reference in 15A NCAC 13A .0109 and .0110.

Element One, Inc. may be in violation of 15A NCAC 13A .0109(a), in that hazardous waste
may have been disposed of and or treated without complying with the requirements set forth
in 40 CFR Parts 264 and 265, adopted by reference in 15A NCAC 13A .0109 and .0110.

COMPLIANCE SCHEDULE

Element One, Inc. shall comply with the following requirements:

L.

Comply with 40 CFR 262.11, adopted by reference at 1SA NCAC 13A .0107(a). Element One,
Inc. must perform an assessment and inventory of the wastes being disposed in the sinks. If
generator knowledge is used, supporting documentation (e.g. a thorough description of the
process which generated the waste or product safety data sheets if the material is unused) must
accompany the inventory. The inventory must also include the weight of the waste, the volume
of the waste, and whether the waste was determined to be hazardous or non-hazardous. The
inventory and assessment of the wastes disposed of in the sinks at the facility must be completed
within 14 days of receipt of this Notice.

Once the type and volume of the hazardous waste is identified and characterized, the facility
must comply with all applicable requirements for the volume of hazardous waste generated at
the site.

This documentation must be sent to Bobby Nelms by email at: robert.nelms@ncdenr.gov.

Comply with 40 CFR 262.11, adopted by reference at 15A NCAC 13A .0107(a). Element One,
Inc. must perform an assessment of the sludge/waste which may be contained in the
neutralization tank and in the sink traps at the facility. Within 14 days of receipt of this Notice,
Element One, Inc., must develop and submit to the Branch Chemist, a Sampling Plan to
characterize the sludge/wastes in the neutralization tank and in the sink traps at the facility.

4



The Branch Chemist will review the Sampling Plan to determine its completeness. The sampling
plan must be mailed to Mrs. Harvi Cooper, Environmental Chemist, at P.O. Box 1848, Pittsboro,

NC 27312 or emailed to: Harvi.cooper@ncdenr.gov .

Results from sampling shall be submitted to the Branch Chemist. Upon verification the waste
in the neutralization tank and/or sink traps is hazardous waste, Element One, Inc. shall develop
and submit a Clean-up Plan to the Branch Chemist. The Clean-up Plan must fully describe all
facets of the remediation, removal of the hazardous waste from the neutralization tank and/or
sink traps, a schedule of activities, sampling and analysis methods, and proposed cleanup
standards. Failure by Element One, Inc. to complete an effective site remediation may subject
the site to additional requirements including closure plans, financial assurance for closure/post-
closure, and groundwater monitoring.

The removal of hazardous waste from the neutralization tank and/or sink traps must be completed
and a Closure Report submitted to the Branch Chemist within the time frame set forth in the
approved schedule submitted in the Clean-Up Plan and, in any event, not later than 180 days
from the date of the approval of the Clean-Up Plan.

The neutralization tank may be subject to the RCRA hazardous waste tank rules described in 40
CFR 265 Subpart J. Any treatment occurring in the neutralization tank may be subject to
hazardous waste permit requirements of 40 CFR 270. Applicable requirements will be
determined after the sludge/waste in the neutralization tank is characterized.

. Comply with 40 CFR 262.12, adopted by reference at 15A NCAC 13A .0107(a). Prior to
shipment of any hazardous waste, if the facility exceeds the volume requirements for a
conditionally exempt small quantity generator (CESQG), Element One, Inc. must submit an EPA
8700-12 form to receive and EPA Identification number, make notification of the facility’s
hazardous waste generation status, and other contact information for the site. You may contact
Ms. Melodi Deaver with this office at (919) 707-8204 to make provisions for notification of the
facility’s hazardous waste generator status and information.

Potential Consequences of Failure to Comply

You must comply with each requirement of this Immediate Action Notice of Violation (IANOV);
however, compliance will not divest the Section of its authority to issue an administrative penalty for
the violations cited in this IANOV and additional violations cited in a subsequent Compliance Order
with Administrative Penalty. In accordance with NCGS 130A-22(a), the penalty shall not exceed thirty
two thousand five hundred dollars ($32,500.00) per day in the case of a first violation. Each day of a
continuing violation shall constitute a separate violation.

Pursuant to NCGS 130A-18, a violation of any provision of the Act or the Rules may also result in the
Section initiating an action for injunctive relief. If an injunction is obtained, you will be subject to both
the civil and criminal contempt powers of the North Carolina General Courts of Justice.

Questions regarding proper waste determination procedures and sampling should be directed to Mrs.
Harvi Cooper, Environmental Chemist, at (919) 642-0098.
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If you should have questions concerning the issuance of this IANOV, you may contact Mr. Bobby Nelms
at (910) 602-3329.

Sincerely,

Qs

Julie S. Woosley, Chief
Hazardous Waste Section

cc: Central Files
Brent Burch
Harvi Cooper
Bobby Nelms
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